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(B—181686]

%rbitration—Award—Grant of Sick Leave—Implementation by
Agency—No Legal Authority

Award of arbitrator granting sick leave to an employee who attended sick member
of family not afflicted with a contagious disease, who as a result was not able
to perform his duties, may not be implemented by agency since there is no legal
authority to grant sick leave in the circumstances.

In the matter of approval of sick leave for incapacity due to fatigue,
September 2, 1975:

The Federal Aviation Admiiistratioii (FAA), Depatinent of
Transportation, asks whether it may legally comply with an arbitra-
tor's award in FAA and Professional Air Traffic Controllers' Organi-
ration (PATCO), Anthony J. Sabella, Arbitrator (case No. 74K/
03131). The award requires that an employee be charged sick leave
rather than annual leave for an absence of 5 hours because of physical
fatigue resulting from lack of sleep. The stipulated facts on which the
award is based are summarized as follows.

At 5 :30 a.m. on June 14, 1973, the grievant, Mr. Charles T. Turner,
Air Traffic Control Specialist at the Memphis Air Route Traffic Control
Center, called the Center to request sick leave because he had been up
during the night with his sick wife and needed rest. The request was
made to Mr. Roy Turner, Assistant Chief at the Center who was the
management official in charge of the 12 micthight to 8 a.m. shift. The
grievant stated that he needed some rest and would try to make it in
to work at a later time. Assistant Chief Turner approved the sick leave
request and relayed that information to Mr. Joe Anderson, Assistant
Chief on the day shift.

At 8 :30 a.m. that morning, Assistant Chief Anderson called the
grievant at his home and asked him about his intentions for reporting
to work at a later time. During that conversation Mr. Anderson ques-
tioned whether the absence could be charged to sick leave. Mr. Ander-
son told the grievant that the Center needed him and asked him if he
intended to come in. The grievant agreed to come in, and he reported
for work at 9 :20 a.m.

Upon arriving at the Center, the grievant informed his team super-
visor that he was not physically able to control traffic and that he
wanted to take leave as soon as he could be spared. He was assigned
to an "A" position, which does not require the handling of live air
traffic. He worked that position until 1 p.m. at which time leave ws
approved for the remainder of the day. The team supervisor advised
the grievant that he was not sure whether the leave would be annual or
sick leave. Later the chief of the Memphis Center decided that the
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grievant's absence would be charged to annual leave. Accordingly,
Mr. Charles T. Turner was charged 3 hours annual leave from 0700—
1000 hours and 2 hours annual leave from 1300—1500 hours.

The employee's grievance was submitted to arbitration pursuant to
the dispute settlement procedure set forth in Article 7 of the April
1973 labor-management agreement then in effect between PATCO and
the FAA. The agency relied upon Article 42 of the PATCO agree-
ment which provides that the administration of all matters covered by
the agreement is governed by existing or future laws and the regu]a-
tions of appropriate authorities, including the policies set forth in
the Federal Personnel Manual (FPM).

The union contended that the denial of sick leave was a violation
of Article 29 of the PATCO agreement which provides in pertinent
part as follows:

Section 1. An employee shall earn and be granted sick leave in accordance
with applicable law and regulations.

Secth,n 2. Approval of sick leave shall be granted to an employee who is
incapacitated for the performance of his duties.

In reaching the conclusion that the grievant should have been
allowed sick leave, the arbitrator noted that the parties had agreed
on the broad language "incapacitated for performance of his duties,"
rather than the language of Civil Service Commission regulations
which allows sick leave when an employee "is incapacitated for the per-
formance of duties by sickness, injury, or pregnancy and confinement."
The arbitrator stated that the general meaning of "incapacitated" is
to be unfit or incapable or disqualified and that "[o]ne who is required
to be mentally alert, fit to make a decision affecting lives is as in-
capacitated by physical and mental fatigue, lack of rest, etc. as the
typist who may have broken a hand." He added that the assigning
of the "grievant in a position, not involving live air traffic was some
indication that grievant's condition was incompatible with controlling
air traffic, his job duty." The arbitrator, therefore, sustained the
grievance and ordered the absence charged to sick leave.

In the request for our decision, the FAA questions whether it may
properly implement the arbitrator's award in granting the employee
sick leave for June 14, 1973. The FAA states its belief that the dis-
approval of sick leave is in accordance with the Civil Service Com-
mission's regulation on sick leave (5 C.F.R. 630.401) which provides
for granting sick leave when the employee:

(b) Is incapacitated for the performance of duties by sickness, injury, or
pregnancy and confinement;

(C) Is required to give care and attendance to a member of his immediate
family who is afflicted with 'a contagious disease; or * *

The FAA's letter concludes by stating that the arbitrator's award
appears to conflict with the Civil Service Commission's regulation and,
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therefore, requests our decision as to compliance with the award. First
of all, we note that section 6311 of Title 5, U.s. Code, vests the Civil
Service Commission with the authority to prescribe the conditions
under which sick leave may be granted.

As to the effect of an arbitration award that is not in keeping with
the controlling laws and regulations, Executive Order 11491, Octo-
ber 29, 1969, as amended, provides that applicable law and regulations
will be controlling over the labor-management agreement. Section
12(a) thereof provides, among other things, that ny agreement
entered into between an agency and a labor organization is subject to
the provisions of existing or future laws and regulations, including
policies set forth in the FPM. The same provision is included in
Article 42 of the FAA—PATCO agreement.

Because of the Commission's statutory duty to prescribe regulations
for sick leave, we requested the Commission's opinion on whether
the arbitration award of sick leave to Mr. Charles T. Turner conflicts
with the regulations. The Commission, by its Director, Bureau of
Policies and Standards, advised us that the arbitrator's award clearly
conflicts with the sick leave regulations for the following reasons.

The Commission stated that, although Mr. Charles T. Turner may
have been incapacitated to perform his duties, he was not incapacitated
for any of the specific reasons cited by Civil Service Commission Reg-
ulation 630.401, quoted above. The Commission stated that it "has
consistently interpreted this regulation to mean that sick leave is
appropriate for use oniy when the circumstances specifically and
literally meet the criteria contained in the regulation."

Moreover, the Commission stated that the generous amounts of an-
nual leave granted to Federal employees were authorized by law with
the understanding that they were meant for more than vacations, i.e.,
annual leave was also to be used for a variety of personal and emer-
gency reasons. Such reasons can include transporting member of the
family to a doctor or hospital for emergency treatment; staying home
with a member of the family who is ill, but 'not with a contagious
disease; being tired or fatigued because of loss of sleep due to any one
of a number of 'causes, ranging from care of an ill member of the
family to worry over family problems.

The Commission concluded that the arbitrator's award conflicts with
its regulations on sick leave, and does not recognize the appropriate-
ness of annual leave to the circumstances in this case.

We agree with the Commission's reasoning and conclusion. We would
further add that the arbitrator failed to give effect to section 1 of
Article 29 of the agreement which expressly provides that sick leave
will be granted "in accordance with applicable law and regulations."
Section 2 of the article in providing for approval of sick leave for an
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employee who is incapacitated for duty must be read in the light of
section 1 to incorporate the specific incapacitating factors listed in the
Commission's regulations.

Accordingly, the arbitrator's award of 5 hours of sick leave to Mr.
Charles T. Turner may not be lawfully complied with. See 53 Comp.
Gen. 1054 (1974).

[B—128493, B—158834]

Pay—Periods of Confinement by Military Authorities for Foreign
Civil Offenses—Under Jurisdiction of Installation Commanders
A service member charged with commission of a civil offense on foreign soil is
entitled to his pay and allowances for any pretrial custodial period at a U.S.
military installation where the decision to incarcerate or to merely restrict
member to duty station and assign him to perform duties on full-time basis
remains in installation commanders. 36 Comp. Gen. 173, modified.

Pay—Absence Without Leave—Civil Arrest—Confinement—Trial
and Appellate Review
A service member charged with commission of a civil offense on foreign soil
is not entitled to pay and allowances for period when actually absent from
military installation for purposes of judicial proceedings by foreign civil author-
ities unless such absence is excused as unavoidable.

Pay—Absence Without Leave—Civil Arrest—NATO Status of
Forces Agreement
A service member charged with commission of a civil offense on foreign soil
is to be considered constructively absent from duty and not entitled to pay
and allowances when member is actually incarcerated on the basis of request
for incarceration by foreign civilian authorities under the provisions of a treaty
or other international agreement. 36 Comp. Gen. 173, modified.

In the matter of pay and allowance entitlements of confined military
personnel, September 3, 1975:

This action is in response to a letter from the Assistant Secretary
of Defense (Comptroller) requesting an advance decision concerning
the pay status of service members held in confinement by military
authorities for foreign civil offenses as discussed in Department of
Defense Military Pay and Allowance Committee Action No. 512,
which was enclosed with the request.

The question posed in the Committee Action is:
May Rules 7 and 8, Table 1—3—2. Department of Defense Military Pay and

Allowances Entitlements Manual, which are based on Comp Gen Decisions (30
Comp Gen 173 and 45 Comp Gen 766), be modified to allow members in confine-
merit by military authorities for foreign civil offenses to accrue pay and allow-
ances at least until they are initially convicted?

The Committee Action states that the Department of Defense Mili-
tary Pay and Allowances Enit]ements Manual (DODPM) provides
that a member held in confinement by military authorities for a
foreign civil offense is entitled to otherwise proper credits of pay and
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allowances until the foreign country exercises jurisdiction by charge,
indictment, recall of waiver of jurisdiction or other proper process and
that these rules are based on several decisions of this Office and cited
in the Committee Action. It is, however, pointed out that when these
decisions and the resultant rules have been applied in certain situa-
tions, they have operated to deny pay and allowances to certain mem-
bers who are in essentially the same circumstances of confinement as
other members who are entitled to receive pay and allowances.

The Committee Action states that under various status of forces
agreements, foreign courts have jurisdiction over American servicemen
who allegedly commit certain categories of offenses on foreign terri-
tory. Cited as a typical example is the status of forces agreement be-
tween the United States and the Federal Republic of Germany. It is
indicated that in accordance with the agreement applicable to that
country, there is a general waiver of jurisdiction by German authorities
with regard to the alleged commission of most civil offenses by United
States military members. Under this agreement, the German author-
ities have 21 days to recall the waiver. Apparently, during this time,
charges under the Uniform Code of Military Justice are preferred
against the accused members, with a view toward trial by courts-
martial. If so, the member may be placed in pretrial confinement at
the military installation under these charges. Should the German au-
thorities recall their waiver, the service member may still remain in
military confinement while awaiting trial by the German courts. It
is pointed out, however, that the military charges can remain in effect
even though trial by the foreign authorities does not materialize.

The Committee Action goes on to state that the only lawful basis for
military authorities to confine a member would be the alleged violation
of the Uniform Code of Military Justice, as the recall of waiver by
German authorities provided no basis for military confinement.

Cited is an example of the difficulties which the services have en-
countered regarding pay and allowances entitlements in these cases,
involving two soldiers who may have committed the same offense. Both
are placed in the same military stockade in pretrial confinement under
Uniform Code of Military Justice charges. German authorities recall
waiver of jurisdiction in one case, but not the other. Under the current
regulations entitlement to pay and allowances stops for the member
subject to recall of waiver, but continues for the other member until
the sentence of the court-martial, which may include either a partial
or total forfeiture of pay and allowances, is approved and applied
by the convening authorities.

In this regard, the discussion indicates that in the case in which re-
call of waivers is exercised, one member may remain in a military con-
finement facility for as much as a year or more before Grman authori-
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ties try him, yet the physical circumstances of confinement are the
same for the other member who will ultimately be tried by courts-
martial since both prisoners are under custodial control of American
military authorities. Furthermore, it is pointed out that both may
have dependents whose welfare is predicated on the continuation of
such pay and allowances.

With regard to the above, the Committee Action states that the de-
cisions to recall or not recall waivers by German authorities are, at
best, based on factors completely unrelated to the merits of allowing a
member continued pay and allowance entitlements during such periods
and that such waiver decisions are not irrevocable.

The law provides that a member of the military service who is ab-
sent without leave forfeits all pay and allowances for the period of that
absence unless it is excused as unavoidable. 37 U.S. Code 503. For many
years service regulations have provided that a member who is charged
with a civil offense and confined by civil authorities is in an unauthor-
ized absence and is not entitled to pay and allowances for such period
unless his commanding officer excuses the absence as unavoidable after
the results of the civil trial are known. If the absence is excused as
unavoidable, the withheld pay and allowances may be paid. See Sec-
tion B, Chapter 3, Part 1, DODPM.

Similar regulations have been recognized and applied over the years
by accounting officers of the Government and the Court of Claims. See
White v. United States, 72 Ct. Cl. 459 (1931), where the court refers
to the rules which have been in effect at least since 1844.

We believe that it is established without question that a member who
is not on authorized leave and who is in the hands of civil authorities
charged with a crime is in an absence-without-leave status and is not
entitled to receive his pay until it is determined that his absence is
unavoidable and, therefore, excused.

Regarding the above, it is clearly evident that if, in the situation de-
scribed in the Committee Action, a member had been turned over to a
the German authorities to be held in a German prison pending trial,
he would not have been entitled to pay for the period of his confine-
ment until the nature of his absence could be determined after dis-
position of the civil charges against him.

One of the purposes of a status of forces agreement is to permit a
member who has committed an offense in a foreign country, e.g., the
Federal Republic of Germany, to be held in confinement by American
military authorities for the German authorities in lieu of confinement
in a civil prison. Such agreement appears to be for the benefit of the
member in that it would seem more desirable for him to be confined
by his military service t.han be restricted to a foreign jail.
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In 36 Comp. Gen. 173 (1956), we considered several questions pre-
sented in Department of Defense Military Pay and Allowances Com-
mittee Action No. 144, concerning situations where members of a
uniformed service (1) are arrested by civil authorities in a foreign
country for civil offenses, (2) are then released to the custody of
United States military authorities, (3) are confined by such military
authorities pending release to civilian authorities for trial, and (4)
are tried and found guilty by. the foreign court. We concluded
therein that since the members were being held by the military author-
ities for the local civil authorities and were only under qualified and
conditional custody and control of the United States military author-
ities, such members were to be regarded as being constructively absent
during such periods and precluded from receiving pay and allowances
during such absence unless the absence was excused as unavoidable.

In decision B—132595, August 26, 1957, involving an Air Force
enlisted man charged with, and convicted of, a civil offense by Japa-
nese civil authorities, but who was released to United States military
authorities for certain periods pending trial and pending appeal of
his conviction, we concluded that the member was entitled to pay and
allowances for each day when he was neither held in "confinement"
for civil authorities nor considered to be absent from duty without
leave.

In reaching that conclusion we said that:
While a member of the uniformed services who is restricted to his base, in a

sense, is being confined by military authorities, the term "confinement" was
used in the decision of August 28, 1956 [3(1 Oomp. Gen. 173], as having reference
generally to periods of actual incarceration. The term as there used does not
include periods when the member is in a duty status while awaiting civil trial
even though his area of movement is restricted during such period.

In 45 Comp. Gen. 766 (1966), we held that the right to pay and
allowances of a member of the uniformed services while being held
by United States military authorities on behalf of German civil
authorities is not to be determined on the basis of custody alone. The
criterion expressed in that case was whether there is a loss to the
Government of the member's services and if there is such a loss,
whether it was the direct result of his committing the civil offense
or whether it may be considered that his confinement or any part
thereof was effected solely in connection with courts-martial
proceedings.

Decision B—169366, April 8, 1970, involved an Army enlisted man
who was charged, convicted and sentenced to a period of confinement
for a civil offense by Spanish authorities, who was released to United
States Naval authorities in Spain pending appeal and who per-
formed military duties at a Naval Station. We held therein that, except
for any period of actual confinement by military authorities, the
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member might be allowed pay and allowances for any periods during
which he performed military duties appropriate to his grade and
military specialty as distinguished from those, duties normally required
of military prisoners. Compare 51 Comp. G'en. 380 (1971). Also com-
pare 52 Comp. Gen. 317 (1972) and 54 id. 802 (19Th).

Based on the foregoing, the DODPM provides in Rules 7 and 8
of Table 1—3—2, that a member in confinement by military authorities
for a foreign civil offense is entitled to otherwise proper credits of
pay and allowances for the period before the date the foreign country
exercises jurisdiction, but that the member is not entitled to pay and
allowances on and after the date jurisdiction is exercised except for
that part of the confinement period that is covered by authorized
leave, unless the absence is excused as unavoidable.

Rules 7 and 8 are operable, however, only in situations where the
foreign country has the right to exercise jurisdiction over members of
the United States Armed Forces under the terms of a treaty or other
agreement with the United States.

The basic statutory provision underlying the decisions of this
office is 37 U.S.C. 503(a) (1970), which states:

A member of the Army, Navy, Air Force, Marine Corps, Coast Guard, or
Environmental Science Services Administration, who is absent without leave
or over leave, forfeits all pay and allowances for the period of that absence,
unless it is excused as unavoidable.

For purposes of the statute, this Office has considered a rnen'iber con.
fined by the military for civil authorities as being "absent" when the
member is not under the unqualified and unconditional control of
the United States military authorities. The determining factor has
not been who has physical custody of the member, but rather, who
has jurisdiction over the individual member. It is upon this basis
that the regulations of the several services have been written to indi-
cate that entitlement to pay and allowances would he determined on
the jurisdictional aspect rather than that of physical custody.

In this regard, the Supplementary Agreement to the NATO Status
of Forces Agreement (14 U.S.T. 531 et seq.), signed at Bonn, Ger-
many, August 3, 1959, contains therein provisions which govern the
treatment to be afforded members accused of the commission of cer-
tain offenses in the Federal Republic of Germany and provides in
part:
Article 22

1. (a) Where jurisdiction is exercised by the authorities of a sending State,
custody of members of the force, of the civilian component, or dependents
shall rest with the authorities of that State.

(b) Where jurisdiction is exercised by the German authorities, cutody of
meml)ers of a force, of a civilian component, or dependents shall rest with the
authorities of the sending State in accordance with paragraphs 2 and 3 of this
Article.
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2. (a) Where the arrest has been made by the German authorities, the arrested
person shall be handed over to the authorities of the sending State concerned
if such authorities so request.

(b) Where the arrest has been made by the authorities of a sending State,
or where the arrested person has been handed over to them under sub-paragraph
(a) of this paragraph, they

(i) may transfer custody to the German authorities at any time;
(ii) shall give sympathetic consideration to any request for the transfer

of custody which may be made by the German authorities in specific cases.
* * * * * * *

3. Where custody rests with the authorities of a sending State in accordance
with paragraph 2 of this Article, it shall remain 'w-tth these authorities until
release or acquittal by the German authorities or until commencement of the
sentence. The authorities of the sending State shall make the arrested person
available to the German authorities for investigation and criminal proceedings
* * * and shall take all appropriate measures to that end and to prevent any
prejudice to the course of justice * * . They shall take full account of any
special request regarding custody made by the competent German authorities.
[Italic supplied.]

The language of this agreement seems to indicate clearly that cus-
tody and control of the arrested member is to remain with the sending
State (United States), until release, acquittal of charges or com-
mencement of the sentence. The agreement states that the sending
State "may transfer custody" at any time and that it "shall give sym-
pathetic consideration" to a request for transfer of custody. These
provisions, however, are not mandatory.

In the present case, however, since charges were preferred under
the Uniform Code of Military Justice, it would seem that both the
civilian and military authorities have exercised some degree of juris-
diction over the accused member. Thus, it would appear that where
both authorities are authorized to exercise jurisdiction over the mem-
ber, entitlement to pay and allowances cannot be based on a deter-
mination f which State has jurisdiction. Rather, the appropriate
test would seem to be which State has the appropriate effective control
over the member.

Indicative of the degree of control exercised by the military authori-
ties, as noted in the submission, is the degree of restraint which will
be imposed upon the member while he is in military custody as decided
exclusively by the appropriate military commander. A fiiial indica-
tion of the continuing control exercised by the military authorities is
demonstrated by the continued confinement of the member if the
civilian authorities withdraw the recall of waiver or drop the charges
before disposition of the case, since the member is still subject to dispo-
sition of the charges under the Uniform Code f Military Justice.

It appears from the submission that there are few, if any, definitive
rules regarding the need for actual incarceration as opposed to mere
restriction to the base in most instances where custody remains in
United States military authorities and that the commander of the
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military installation involved may act at his discretion. 'While no
information was presented in the submission to show the percentage
of custodial prisoners who are actually placed in pretrial confinement
following withdrawal of waiver by the foreign civil authorities, or
the types of offenses which by service regulation may require incar-
ceration pending such civilian trial, other than in the most serious
offenses, no reason is apparent why a member merely by virtue of
having committed a civil offense on foreign soil must remain incar-
cerated for protracted periods of time prior to sentencing. It is our
view that in any case where the commander of the military installation
retains the discretioxary authority to decide to incarcerate a member
(or to merely restrict him to the duty station and assign him to per-
form useful and productive duties on a full-time basis) such member
could not be considered as being "constructively absent" for the pur-
poses of entitlement to pay and allowances. However, such member
would not be entitled to pay and allowances for those periods when
actually absent from the military installation where his presence is
required by foreign civil authorities for purposes of any judicial
proceedings, unless such absence is excused as unavoidable.

In connection with the above, it is to be noted that in paragraph 3
of the before-quoted Supplemental Agreement, it provides that where
custody rests with the sending State (United States) "They shall
take full account of any special request regarding custody made by
the competent German authorities." Thus, where a member is actually
incarcerated by military authorities on the basis of a specific request
by the foreign civilian authorities, it is our view that the member
is at that point under the effective control of the foreign civilian
authority and must be considered as "constructively absent" from
duty during the time of such incarceration. Therefore, in such a situa-
tion, we must conclude that the member is not entitled to pay and
allowances unless such absence is excused as unavoidable.

The question asked in the Committee Action is answered in the
affirmative, subject to the before-stated limitations. Our decision 36
Comp. Gen. 173 (1956) is modified accordingly, and any other deci-
sions inconsistent with the foregoing will no longer be followed.

(B—182500]

Mileage.-.—Travel by Privately Owned Automobile—Common Car-
rier Cost Limitation—Computation—Total Actual Cost v. Total
Constructive Cost
Although on basis of our decisions agency travel regulation requires the actual
versus constructive costs for transportation and per diem to be compared sepa-
i'ately in determining employee's reimbursement when, for personal reasons,
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privately owned conveyance is used in lieu of common carrier transportation,
our decisions were based on our interpretation of regulations which have been
superseded. We interpret the current regulation, Federal Travel Regulations
(FTR) para. 1—4.3, as requiring agency to determine employee's reimbursement
for such travel by comparing total actual costs to total constructive costs. 45
Comp. Gen. 592 and 47 id. 686 will no longer be followed.

Mileage,—Travel by Privately Owned Automobile—Advantage to
Government—Temporary Duty—Local Travel
Since rental cars and taxicabs are considered special conveyances under FTR,
the constructive cost of local travel by such modes may not be included as con-
structive cost of common carrier transportation under FPR para. 1—4.3 for
purpose of determining aximum reimbursement when for personal reasons
privately owned conveyance is used in lieu of common carrier transportation.
1-lowever, to extent' such local travel is authorized, the constructive cost of
common carrier transportation (bus or streetcar) for such travel may be included
or use of privately owned conveyance may be approved as being advantageous
to the Government and reimbursement determined on this basis.

fn the matter of reimbursement for use of privately owned auto-
mobile, September 4, 1975:

On the basis of a reclaim voucher submitted by Mr. Carl H. Cotterill
representing travel expenses incurred 'by him while performing tem-
porary duty', an authorized certifying officer for the Bureau of Mines,
United States Department of the Interior, has requested an advance
decision as to the proper method of determining constructive travel
expenses when as a matter of personal preference a privately owned
automobile is used for official travel in lieu of common carrier trans-
portation.

By a travel order dated June 10, 1974, Mr. Cotterill was authorized
to travel from Washington, D.C., to Troy, New York, and return to
perform temporary 'duty. Mr. Cotterill wa authorized to travel by a
privately owned automobile but reimbursement was limited to a mile-
age rate of 12 cents per 'mile, not to exceed the cost of travel by common
carrier including consideration of per diem. The travel order also
authorized the use of taxicabs.

In submitting his voucher for reimbursement for this travel, Mr.
Cotterill claimed reimbursement for the total of his actual mileage
plus the actual per diem for this travel. This total was less than the.
total of the constructive cost of common carrier transportation plus
the constructive per diem by that mode of transportation. In comput-
ing the constructive cost of common carrier transportation, Mr. Cot-
terill included a constructive cost of $54.10 for renting an automobile
to perform 108 miles of local travel in Troy. Although Mr. Cotterill
has not claimed reimbursement for the use of his automobile for this
local travel, his oucher indicates that he did use his car to perform
108 miles of official local travel in Troy.

The Bureau of Mines, however, computed his allowable reimburse-
ment by comparing the actual versus the constructive costs for trans-
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portation and per diem separately rather than comparing the total
actual costs with the total constructive costs as claimed by Mr. Cot-
terill. This resulted in a suspension of $25 of his claim because he was
allowed actual mileage cost ($119.63) which was less than the con-
structive transportation costs and was allowed constructive per diem
($118.75) which was less than the actual per diem by 1 day or $25.
The Bureau of Mines states that on the basis of our decisions, 45 Comp.
Gen. 592 (1966), and 47 id. 686 (1968), the Bureau of Mines Revised
Travel Handbook, May 1972, requires the actual versus the constiuc-.
tive costs for transportation and per diem to be compared separately.
Moreover, on the basis of our decision, B—178005, April 4, 1973, the
Bureau of Mines has questioned the propriety of including as a con-
structive transportation cost the constructive cost of renting an auto-
mobile for local travel.

In 45 Comp. Gen. 592, supra, we concluded that separate limitations
were required on the payment of mileage and per diem. That decision
was based on our interpretation of section 3.5b(2) of Bureai of the
Budget Circular No. A—7 (March 1, 1965), which prescribed in para-
graphs (a) and (b) separate methods for determining mileage and
per diem payments when, for personal reasons, employees elect to use
their own automobile for official travel.

However, that provision was superseded by section 4.3 of Office of
Management and Budget Circular No. A—7 (August 17, 1971). Section
4.3 (currently, Federal Travel Regulations (FPMR 101—7) para.
1—4.3 (May 1973)) provided for payment for the use of a privately
owned conveyance in lieu of common carrier transportation in part as
follows:

* * * Whenever a privately owned conveyance is used for official purposes as
a matter of personal preference in lieu of common carrier transportation under
2.2(1 payment for such travel shall he made on the basis of the actual travel per-
formed * * * plus the per diem allowable for the actual travel but the total
allowable will be limited to the total constructive cost of appropriate common
carrier transportation including constructive per diem by that method of trans-
portation. * * * [Italic supplied.]

In view of the references in section 4.3 to "the total allowable" and
"the total constructive cost," we believe that this provision should be
interpreted as requiring an agency to determine an employee's entitle-
ment to reimbursement for such travel on the basis of his total actual
travel costs (transportation and per diem), limited to the total con-
structive travel costs (transportation and per diem).

This conclusion is supported by the explanation of the revision of
section 4.3, Office of Management and Budget Circular No. A—7 (Au-
gust 17, 1971), contained in the "Summary of Changes" issued by the
Office of Management and Budget on August 17, 1971, in connection
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with the revision of that circular. The "Summary of Changes" ex-
plains the purpose of the revision of section 4.3 as follows:

* * * Reworded to provide that total allowance for actual travel (including
per diem) will be limited by total constructive allowance (including per diem).

The requirement of the Bureau of Mines Revised Travel Handbook
to compute an employee's entitlement to reimbursement for the use of
a privately owned conveyance as a matter of personal preference in
lieu of common carrier transportation on the basis of separate limita-
tions on transportation and per diem is inconsistent with the above in-
terpretation of Federal Travel Regulations (FTR) para. 1—4.3 (May
1973). Accordingly, the Bureau of Mines Revised Travel Handbook
should be revised to provide, in accordance with FTR para. 1-4.3 (May
173), that the total reimbursement allowable for the use of a privately
owned conveyance as a matter of personal preference in lieu of common
carrier transportation is limited to the total amount of the constructive
cost of common carrier transportation plus constructive per diem by
that mode of transportation. Since the Bureau of Mines Revised Travel
Handbook is valid only to the extent it is consistent with the FTR, Mr.
Cotterill's reimbursement should be computed in accordance with the
above interpretation of FTR para. 1-4.3 (May 1973). To the extent
that our decisions 45 Comp. Gen. 592, supra, and 47 id. 686, supra,
are inconsistent with this decision, they should no longer be followed.

Concerning the propriety of including the constructive cost of a
rental car for 108 miles of official local travel as a constructive trans-
portation cost for determining the maximum allowable reimburse-
ment for the use of a privately owned conveyance as a matter of per-
sonal preference in lieu of common carrier transportation (Mr. Cot-
terill has requested approval of the use of a rental car and was author-
ized to use taxicabs. However, rental cars and the use of taxicabs for
local travel are regarded as special conveyances under the FTR. See
FTR paras. 1—2.2c(4) and 1—3.2a (May 1973). Thus, except for the use
of taxicabs for travel to and from common carrier terminals under
FTR para. 1-4.3b (May 1973), the constructive cost of rental cars
or taxicabs may not be included as a constructive cost of common car-
rier transportation under FTIR para. 1—4.3 (May 1973) since these
modes of travel are not considered to be common carrier transporta-
tion. Cf. B—132872, October 3, 1957; B—147285, October 24, 1961; and
B—178005, supra.

However, under FTR para. 1—2.3a (May 1973), transportation by
bus or streetcar is authorized at a temporary duty station between
places of business and between places of lodging and business. More-
over, FTR para. 1—2.3b (May 1973) provides that the expense of

598—958 0 - 76 — 2
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daily travel at a temporary duty station required to obtain meals may
be approved as necesstry transportation. To the extent that the 108
miles of local travel performed by Mr. Cotterill was of the type cov-
ered by these provisions and where necessary is approved, the con-
structive cost of this transportation by common carrier (bus, street-
car, etc.) may be included in the constructive cost of transportation
under FTh para. 1—4.3 (May 1973). In the alternative, since Mr.
Cotterill was authorized to ue taxicabs as being advantageous to the
Government in the performance of his temporary duty, it appears that
it could be determined under FTR para. 1—2.2c (3) (February 6, 1974)
that the use of his automobile for local travel at his temporary duty
station was advantageous to the Government. In this case reimburse-
ment for the use of his automobile for the local travel would be deter-
mined under the provisions of FTR para. 1—4.2a (February 6, 1974).

(B—171152]

Foreign Differentials and Overseas Allowances—Territorial Cost-
of-Living Allowances—Basic Pay Requirement—Exception—
Alaska Railroad Employees With Administratively Set Salaries
Amount in lieu of the cost-of-living allowance may be paid to employees in
Alaska of the Federal Railroad Administration, Department of Transportation,
whose pay is fixed administratively, since the statutory provisions limiting such
salaries to amounts not in excess of salaries of specified grades under the
General Schedule refer to basic compensation rates in subchapter I, Chapter
53, Title 5, U.S. Code, not to allowances in Chapter 59, Title 5, U.S. Code.

In the matter of payment in lieu of cost-of-living allowance to
employees whose pay is administratively fixed, September 10, 1975:

This decision is in response to a letter from the Assistant Secretary
for Administration, Department of Transportation, requesting our
opinion as to whether employees whose pay is set administratively
rather than by statute may be paid an amount representing an allow-
ance for higher costs of living in Alaska without regard to the statu-
tory provisions limiting basic pay under the General Schedule to that
specified for level V of the Executive Schedule.

The situation giving rise to the inquiry was summarized as follows
in the Assistant Secretary's letter of June 16, 1975:

The compensation for the seven employees in question (the general manager,
assistant general manager and five other officers of the Alaska Railroad, all sta-
tioned in Alaska) is set administratively by DOT under the authority of 43
U.S.C. 975, Executive Order 11107 and section 6(i) of the Department of Trans-
portation Act, P.L. 89—670, 49 U.S.C. 1655(i). The Secretary of Transportation
has delegated the authority to operate and administer the Alaska Railroad to
the Administrator, FRA. Annual appropriations acts for FRA/DOT prescribe
certain limitations on the salaries of these employees. For example, P.L. 93—301,
making appropriations for DOT for fiscal year 1975, states that:
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"no employee [of the Alaska Railroad] shall he paid 'an annual salary out
of said fund in excess of the salaries prescribed by the Classification Act of
1949, as amended, for GS—15, except the general manager of said railroad,
one assistant general manager at not to exceed the salaries prescribed by
said Act for GS—17, and five officers at not to exceed the salaries pre-
scribed by said Act for grade GS—16."

Identical language is found in appropriations acts for the fiscal years preced-
ing 1975. In addition, 5 U.S.C. 5363 provides that:

"the head of an Executive agency or military department who is au-
thorized to fix by administrative action the annual rate of basic pay
for a position or employee may not fix the rate at more than the maxi-
mum rate for GS—1S."

Federal employees stationed in Alaska whose basic salaries are paid under
the General Schedule may be paid a cost of living allowance (hereafter
"COLA") pursuant to 5 U.S.C. 5941. That section provides as follows:

"(a) Appropriations or funds available to an Executive agency, except
a Government controlled corporation, for pay of employees stationed outside
the continental United States or in Alaska whose rates of basic pay are fixed by
statute, are avaIlable for allowances for these employees. The allowance is
based on—

(1) living costs substantially higher than in the District of Columbia;
(2) conditions of environment which differ substantially from conditions

of environment in the continental United States and warrant an allow-
ance as a recruitment incentive; or

(3) both of these factors.
The allowance may not exceed 25 percent of the rate of basic pay." * * *
Since the cost-of-living allowance by the statutory definition above

applies only to employees whose pay is fixed by statute, the seven
employees of the Alaska Railroad whose pay is set administratively
are ineligible for the allowance, thereby placing them in a less ad-
vantageous situation than similarly situated employees paid under
the General Schedule., However, two of our decisions have permitted
the practice of according "like benefits to the two classes of em-
ployees." B—94742, May 8, 1950; 40 Comp. Gen. 628 (1961). The
1950 decision stated, in part, that—

* * * no objection is perceived to the administrative prescribing of "addi-
tional compensation" for such employees on account of services performed
outside the continental United States or in Alaska by adoption of such regu-
lations as would be similar to those contained in Executive Order No. 10,000,
the adoption of which plan would accord like benefits to the two classes of
employees * *

After a careful study of the applicable statutes, the 1961 decision
concluded that Congress did not intend to treat employees not sub-
ject to the Classification Act less favorably than those subject there-
to.

In 31 Comp. Gen. 466 (1952), we held that the payment of a cost-of-
living allowance in Hawaii should be considered "additional com-
pensation" and, therefore, had to be considered in computing the
aggregate compensation limitation that could be paid to the employees
in question under the Judiciary Appropriation Act of 1952, as amend-
ed, 65 Stat. 613. Although that case is similar to the present one, it
is distinguishable in that the positions there involved were funded
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under the Judiciary Appropriation Act. That act is couched in terms
of aggregate salary limitations; that is, the total salaries of all em-
ployees of a judge may not exceed the aggregate salary limitation
contained in the annual appropriation act where there is a cost-of-
living allowance paid in addition to basic salaries. If aggregate salar-
ies were sufficiently low, or if fewer employees were hired, then a
cost-of-living allowance could be paid to the extent that the aggre-
gate amount paid did not exceed the appropriation limitation. Since
in the present case there is no such aggregate salary limitation, the
holding of the 1952 decision is inapplicable.

Our interpretation of the proviso in Public Law 93—391 (88 Stat.
768) limiting the annual salary of employees of the Alaska Railroad
to salaries prescribed by the Classification Act of 1949, as amended
(5 U.S. Code 5101), is that it applies only to the basic rate of pay
under the Classification Act and does not forbid additional allow-
ances for the cost of living. Such an interpretation puts the two classes
of employees on a more equal footing. In our 1961 decision this
conclusion was held to be preferable since it was reasonable to pre-.
sume Congress did not intend to place one class of employees in an
inferior position to 'the other.

On January 8, 1971, section 3(a) of Public Law 91—656 added 5
U.S.C. 5308 which provides that "{P]ay may not be paid, by reason
of any provision of this subchapter, at a rate in excess of the rate
of basic pay for level V of the Executive Schedule." [Italic supplied.]
The enactment of section 5308 lends further support to our earlier
conclusion that Congress did not intend to differentiate between em-
ployees paid under the General Schedule and those paid under admin-
istrative orders. Section 5308 applies only to "pay" under "any pro-
vision of this subchapter" (Pay Comparability System) and not to
other payments authorized elsewhere. The language of this section
precludes periodic increases in the amount of basic pay for General
Schedule and administratively fixed salaries (whose maximum
amounts may not exceed the amounts under the Pay Comparability
System subchapter) when such increases would raise the employee's
annual salary, exclusive of other payments such as a cost-of-living
allowance, above the basic pay for level V of the Executive Schedule.
Since the cost-of-living allowance is not authorized in the Pay Com-
parability System subchapter, but by chapter 59, it is not basic pay
and 5 U.S.C. 5308 is not applicable to it or to a sum in lieu thereof.

In view of the above, the Administrator, FRA/DOT, may prop-
erly pay amounts representing the cost-of-living allowance in
Alaska to employees whose pay is fixed administratively. Of course
such amounts should not be in excess of the cost-of-living allowance
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that would be paid to employees in comparable grades under the
General Schedule.

(B—184287]

Experts and Consultants—Travel Expenses—Within Metropolitan
Area—Commuting From Residence to Place of Employment
Intermittently employed consultant may be paid transportation expenses pur-
suant to 5 U.S.C. 5703 and paragraph C3053, subparagraph 2, of the Joint Travel
Regulations, Volume 2, for commuting from his residence to place of employ-
ment where residence is outside corporate limits but within metropolitan or
geographic area of place of duty, insofar as his intermittent employment
occasions him transportation expenses he would not otherwise have incurred.
22 Comp. Gen. 231, overruled.

In the matter of transportation expenses of an intermittent con-
sultant, September 10, 1975:

By letter dated June 24, 1975, the Department of the Army, through
its Authorized Certifying Officer, requests advice as to whether the
voucher submitted by Mr. Ralph E. Pollara may be certified for pay-
ment. Mr. Pollara, who we understand is an intermittently employed
consultant hired under the authority of 5 U.S. Code 3109, has claimed
reimbursement for travel between his home in Livingston, New Jer-
sey, and the Picatinny Arsenal, Dover, New Jersey—a round—trip
distance of 42 miles—for 9 days of his employment in June of 1974.
His claim is for travel of 378 miles distance for which he seeks reim-
bursement of 12 per mile for a total claim of $45.36.

The Certifying Officer questions the propriety of payment, noting
a discrepancy between the language of subparagraph 2 of Paragraph
C3053 of the Joint Travel Regulations (JTR), Volume 2, and our
holding in 22 Comp. Gen. 231 (1942). While recognizing that the
language of the above-cited paragraph of the JTR purports to au-
thorize payment of mileage for transportation between an intermit-
tently employed consultant's home or place of business and his place
of duty notwithstanding that all may be located within the same
metropolitan or geographic area, doubt is expressed inasmuch as
several consultants, like Mr. Pollara, are retired former employees
of Picatinny Arsenal who commute from the same residences they
commuted from prior to retirement. Hence, their commuting costs
are no greater than those they incurred as regular employees in
commuting to and from work on a daily basis.

The language of Paragraph C3053, JTR, Volume 2 here in question
is as follows:
03053 TRAVEL OF CONSULTANTS AND EXPERTS

1. AUTHORITY. Title 5 U.S. Code 5703 and the Defense Production Act of
19o0 (64 Stat. 819, as amended; 50 U.S. Code, App. 2160), provide entitlements
for travel expenses and allowances for consultants and experts who are in an
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employment status with or without compensation. Authorization for transpor-
tation, allowances, and reimbursement of expenses incident to temporary duty
assignments will be in accordance with the provisions in this volume (see par.
C8101—4).

2. CONDITIONS. Consultants and experts employed intermittently or serv-
ing without compensation (W.O.C.) are entitled to the following:

* * * * * * *
2. expense for transportation for official travel between home and place

of business- and place of duty when these places are located in the same
metropolitan or geographic area;

That part of our holding in 22 Comp. Gen. 231, supra, which is
indicated to be inconsistent with the above-quoted language of the
JTB is summarized in the digests thereto as follows:

The mere designation of an officer or employee, employed either for full or
part time work, as a consultant and paying him only "when actually employed"
does not relieve him of the general requirement to bear the cost of transporta-
tion from his home or place of residence to his regular post of duty.

* * * * * 4 *
Where a consultant employed on the basis of "when actually employed"

works intermittently several days per week at the same post of duty and
reports to that place and returns to his residence each week, such place of
regular duty is to be regarded as his official station, even though the place of
his residence has been designated as his official station, and he is not entitled
to traveling expenses from and to his residence.

A.s suggested by the certifying officer, our holding placed the inter-
mittently employed consultant in no different status than any full
or part-time Federal employee with respect to his responsibility to
bear the expense of commuting between his residence and place of
duty. That decision, however, predated enactment of Public Law
79—600, approved August 2, 1946, 60 Stat. 806, which,, at section 5,
included special authority for payment of subsistence and transpor-
tation expenses of intermittently employed experts and consultants.
This was codified as 5 U.S.C. 5703. Section 5703 of Title 5, U.S. Code,
was amended by Public Law 94—22, 89 Stat. 84, approved May 19,
1975, and provides the following special authority.

An employee serving intermittently in the Government service as an expert
or consultant and paid on a daily when-actually-employed basis, or serving
without pay or at $1 a year, may be allowed travel or transportation expenses,
under this subchapter, while away from his home or regular place of business
and at the place of employment or service.

By virtue of this provision our holding in 22 Comp. Gen. 231, 8upra,
is no longer applicable.

'rhe language of Paragraph C3053 of the JTR Volume 2 quoted
above is a reflection of our interpretation of section 5 of Publie Law
79—600 as set forth at 28 Comp. Gen. 192 (1948) and B—143631, August
12, 1960. In the latter of those cases we considered the transportation
expense claim of an intermittently employed consultant w'hose resi-
dence was outside the corporate limits but within the metropolitan or
geographic area of his place of employment with the Federal Govern-
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ment. We there indicated that, depending upon the particular circum-
stances of his assignments, an intermittently employed expert or con-
sultant could be reimbursed transportation expenses insofar as his
intermittent employment caused him to incur transportation costs
he would not otherwise have had. In the particular case of the employee
there involved we found that he had not in fact incurred additional
transportation expenses by reason of his Federal employment. We
stated in this regard as follows:

The basis for payment of travel expenses * * * is to reimburse an employee for
additional expenses which he may incur by reason of traveung on offlical business.
* * * Similarly, if an employee ordinarily commutes from his home to perform
business in the area in which the travel is performed, there would be no authority
for reimbursement for the costs of commuting. However, the fact that the travel
is performed at a place within commuting distance at which he ordinarily would
not incur any additional transportation * * * expenses would not preclude reim-
bursement of transportation costs * * * where additional costs for transportation
* * * arenecessarily incurred. 28 Comp. Gen. 192.

* * * * S S S

Mr. Donovan is privately employed by the Aluminum Company of America at
Edgewater, New Jersey. He also spends part of his time at the C.I.O. Council in
Bergen County, New Jersey. Both places are within commuting distance of his
home. Therefore, the costs of transportation from his residence to his temporary
place of duty in New York and return may not be allowed since such costs do not
represent an additional expense which Mr. Donovan would not ordinarily incur
in proceeding from his home to his place of private business.

The rule expressed herein is unaffected by the amendment to section
5 by Public Law 94—22.

In accordance with the provision at Paragraph C3053, JTR, Vol.-
ume 2, and insofar as his intermittent duty at the Picatinny Arsenal
caused him to incur transportation expenses that he, as a retired
employee, would not otherwise have had, Mr. Pollara's voucher may be
certified for payment if otherwise correct.

(B—182979]

Contracts—Negotiation—Competition—Discussion With All Offer.
ors Requirement—Proposed Revisions
By accepting offeror's initial turnkey housing proposal—regarded as most favor-
able to Government—which nonetheless substantially varied from specific request
for proposals (RFP) requirements, Navy waived those requirements for purposes
of competition among seven offerors in competitive range. This change is specifi-
cations, without complying with provisions of Armed Services Procurement
Regulation (ASPR) 3—805.4 (1974 ed.), deprived other offerors of equal oppor-
tunity to compete and Government of benefits of maximum competition.

Contracts—Negotiation—Competition—Award Under Initial Pro.
posals
Where substantial technical uncertainties exist in initial proposals, award on
basis of initial proposals is precluded though proposals may be considered
technically acceptable. 10 U.S.C. 2304(g) requires written or oral discussions to
be conducted with offerors in competitive range to extent necessary to resolve
technical uncertainties, so that Government can be assured of obtaining most
advantageous contract.
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Contracts—Negotiation—Changes, etc.—Price Revision After Close
of Negotiations
Attempted late price reductions submitted by unsuccessful offeror after receipt
of initial proposals were properly rejected, because RFP late proposal clause
(See ASPR 7—2002.4 (1974 ed.)) provided generally for rejection of late proposals
and modifications, and none of specified exceptions to general rule were satisfied.
But Navy then erred in accepting late price increase from successful offerer, as
this action constituted discussions with that offeror and discussions were not
held wtih other offerors in competitive range.

Contracts—Negotiation—Competition—Discussion With All Offer-
ors Requirement—Written or Oral Negotiations
Where award on basis of initial proposal substantially varying from RFP re-
quirements has changed specifications and substantial uncertainties in initial
proposals and improper acceptance of late price modification required written or
oral discussions with all offerors in competitive range, protest is sustained.
General Accounting Office recommends competition be renewed through discus-
sions with offerors based on actual minimum requirements, disclosing information
showing relative importance of price as evaluation factor. Depending on compe-
tition results, existing contract should be terminated for convenience, or, if con-
tractor remains successful, contract should be modified pursuant to final proposal.

In the matter of the Corbetta Construction Company of fflinois, Inc.,
September 12, 1975:

Corbetta Construction Company of Illinois, Inc., and Joseph Legat
Architects (hereinafter Corbetta) have protested against the award of
a contract to Towne Realty, Inc., Woerfel Corporation and Miller,
Waltz, Diedrich, Architect & Associates, Inc., a joint venture (Towne)
under request for proposals (RFP) No. N62472—72—R—0298, issued
by the Northern Division, Naval Facilities Engineering Command.
The RFP sought offers to design and construct 210 family housing
units at the Naval Training Center, Great Lakes, Illinois. Corbetta
seeks termination of the Towne contract and an award to itself. Also,
Corbetta claims its proposal preparation costs.

Corbetta's several submissions make numerous and detailed allega-
tions of error by the Navy in the conduct of the procurement. For its
part, the Navy has responded with detailed reports denying the pro-
tester's contentions. All of the issues raised have been considered, but
this decision concentrates on the resolution of those issues which we
believe are dispositive of the matter.

Corbetta's principal contentions are as follows:
—The Navy improperly evaluated the Towne technical proposal by

failing to adequately penalize it for not less than 124 deficiencies. By
accepting a proposal which should have been judged unacceptable,
the Navy improperly waived certain essential technical requirements
of the RFP.

—In regard to the foregoing, the Navy failed to comply with the
requirements of the Armed Services Procurement Regulation (ASPR)
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(1974 ed.) concerning the conduct of discussions with all offerors
within the competitive range.

—If the Navy had allowed Corbetta to compete upon the basis of the
"relaxed" requirements applied to Towne, Corbetta could have made
a substantial reduction in its offered price and its proposal would have
become the most advantageous, price and other factors considered.

—Even accepting the results of the erroneous technical evaluation,
Corbetta should have received the award for other reasons. The Navy
improperly refused to consider three attempts by Corbetta, after the
receipt of initial proposals, to substantially reduce its offered price.
Nevertheless, the Navy accepted an extension of the Towne offer
conditioned upon a $247,640 increase in its offered price. The acceptance
of Corbetta's offered price reductions, either with or without consider-
ing the $247,640 Towne price increase, would have made Corbetta's
the most advantageous proposal under application of the price/quality
evaluation ratio stipulated in the RFP.

For the reasons which follow, we sustain the protest and recom-
mend, inter alia, that the RFP be reinstated and negotiations opened
with all offerors within the competitive range. In view of our recom-
mendations, we see no need to consider further Corbetta's claim for
proposal preparation costs.

BAOKGROTJND

The RFP, issued April 22, 1974, solicited "basic" proposals (includ-
ing offered prices for the entire work set forth in the RFP), prices for
four deductive items (specific items which might be deleted), and also
allowed offerors to list other deductive items which were over the
minimum requirements and which the offeror was willing to delete.
Eight offerors submitted proposals. The proposals were identified only
by number, but for purposes of clarity will be discussed here by name.
One proposal was rejected for failure to submit a bid bond, and the
remaining seven were evaluated.

Corbetta's basic proposal received the highest technical rating (772
out of a possible 1,000) ; Towne ranked second (647), and the remain-
ing five offerors were ranked from 584 to 476. Towne's basic proposal
price was lowest ($6,191,000) ; Corbetta was second lowest ($7,690,400)
and the remaining five offerors' prices ranged from $7,790,000 to
$8,949,500.

In this regard, the record does not reflect any formal determination
of a competitive range. However, the Navy representative who at-
tended the May 29, 1975, conference on the protest at our Office indi-
cated that the seven offerors whose proposals were evaluated were
considered to be within the competitive range for irocurement.

In a report dated September 25, 1974, to the Commanding Officer,
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Northern Division, Naval Facilities Engineering Command, the Navy
Contract Evaluation and Selection Board recommended award to
Towne. The Board's report recognized that Corbetta, considering both
the basic proposal and the basic less all combinations of deductive
items, provided "significantly more quality" than Towne. However,
the Board noted that Towne's price was lower, and that the price/
quality ratio was roughly the same for both. In this regard, the Navy's
Standard Technical Evaluation Manual (TEM) for Turnkey Family
Housing provides for use of the price/quality ratio (price--quaiity
points) as an evaluation and selection technique, and that selection
will normally be on the basis of the lowest price/quality ratio. As ap-
plied to Towne and Corbetta, the ratio yielded the following basic
proposal dollars-per-points figures:

Towne : $6,191,000 =$9 569

Corbetta : $7,690,000 $9 962

In this regard, we note that the modified version of the TEM which
was released to the offerors did not disclose the Navy's use of the
price/quality ratio or its significance in the evaluation and selection
process, nor was this information contained in RFP section 1C.14,
"Evaluation Criteria."

Notwithstanding the September 1974 recommendation of an award
to Towne, the Navy report to our Office indicates that no award was
possible at that time. This was because aB offerors' proposed prices,
even with all deductives, exceeded the applicable statutory cost limi-
tation. In this regard, section 502(b) of Public Law 93—166, Novem-
ber 29, 1973, 87 Stat. 675, provided that the average unit cost for each
military department for all units of family housing constructed in
the United States shall not exceed $27,500. The statutory cost limita-
tion as applied to .this procurement (210 units X $27,500) was there-
fore $5,775,000. The Towne basic proposal with deductives, priced at
$5,923,000, reflected an average cost per unit of $28,205. As noted supra,
all other proposals were higher in price.

The Navy report indicates, however, that in September 1974 Con-
gress was considering the fiscal year 1975 military cOnstruction au-
thorization bill, and it was anticipated that the average unit cost limita-
tion would be raised to $30,000. On this basis, the statutory cost limi-
tation for the project would be $6,300,000. The selection board relied
on the expected future limitation in recommending award to Towne.

Between September 30, 1974, and October 15, 1974, Corbetta sub-
mitted three unsolicited reductions to its offered price, which the Navy
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rejected. In the meantime, the Navy requested all seven offerors to
extend their offers to December 6, 1974, because the fiscal year '1975
authorization bill had not yet 'been enacted. All offerors granted the
extension; Towne's extension was conditioned upon a $247,640 increase
in its price "due to the current economic situation," in Towne's words
Further extensions through January 6, 1975, were sought and ob-
tained from the offerors without changes iii the offers. Public Law
93—552, enacted December 27, 1974, 88 Stat. 1757, provided for an
average cost limitation of $30,000. A notice of contract award, dated
January 6, 1975, was issued to Towne.. The award, which reflected t'he
above Towne price increase, was made at a total price of $6,235,840 for
the basic proposal with certain deductives.

The record 'does not indicate that any written or oral discussions
were conducted with the offerors at any time, up to the award. The
Navy report indicates that the accepted $247,640 increase in Towne's
price was the only change to the proposals as originally evaluated.

TECHNICAL EVALUATION OF TOWNE PROPOSAL—
REQUIREMENT TO CONDUCT DISCUSSIONS

Before considering specific issues in this area, it is useful to de-
scribe generally some of the contents of the RFP and what offerors
were asked to submit. In this regard, the RF'P Standard Form 21,
Modified Proposal Form, contained a "CAUTION" that "PRO-
POSALS SHOULD NOT BE QUALIFIED BY EXCEPTIONS
TO THE CONDITIONS CITED IN THE REQUEST FOR PRO-
POSAL." Page 1 of the RFP, bearing the heading NAYFAC SPEC-
IFICATION NO. 04—72—0298, stated "This specification consists of
143 pages." Further, section 1A.2 stated:

The specification and attachments outline the criteria and requirements to be
used by proposers in submitting their proposal. Proposals must be submitted in
accordance with this specification and include the "Required Data," as specified
herein.

Section 1C.2 sets forth the required data to be submitted with pro-
posals. Among this information was "required technical data" (section
1C.13), including specifications (showing, among other things, quality
of materials and fixtures) ; drawings (showing overall site layout, site
plan, floor plans, elevations, and other features); and an equipment
schedule (identifying equipment size, capacity, manufacturer, model,
and other information).

In addition, section 1C.13 cautioned that failure to submit all data
might be cause for determining a proposal "nonresponsive"; section
1C.8 mentioned "failure to comply with technical features" as an
illustration of a circumstance which might result in a proposal being
held "nonconforming" and ineligible for award.
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In addition to the requirements applying to submission of proposals,
section 1B.22 (a) provided that after award the contractor would be
required to submit construction drawings, specifications, and design
calculations:

The contractor shall submit for review within 60 days after award six copies
of final construction drawings and specifications, which will be in accordance
with the requirements of the RFP, the contractor's proposal, and all other terms
and conditions affecting contract award. Upon completion of Navy review of
the plans and specifications, the contractor shall furnish one reproducible copy
of the drawings and specifications. Design calculations shall be submitted for
mechanical, electrical, structural (particularly wind loading analysis and de-
sign) and plumbing work, pavements, all utilities, storm drainage, heat trans-
mission coefficients, and as otherwise necessary for a complete review of all
engineering design work. Electrical design calculations shall include voltage
drop computations, short circuit analysis, load calculations, and lighting calcula-
tions. Design calculations which are developed for standardized or repetitive
features of tile housing units shall be extended, as may be appropriate, to account
for non-standard sitin.g features such as building orientation, "end unit" require-
ments in multi-unit buildings and variations in terrain which impact housing
water service pressure and drainage characteristics. Final drawings and any
subsequent changes to these drawings shall be approved by a registered profes-
sional architect or engineer before submittal for review. Such review does not
constitute approval or acceptance of any variations from the RFP or from the
proposal unless such variations have been specifically pointed out in writing by
the contractor and specifically approved in writing by the Navy.

As noted supra, Corbetta has argued that the Navy failed to prop-
erly evaluate the Towne technical proposal as regards 124 omissions,
deficiencies or other shortcomings, and that in so doing the Navy in
effect waived certain requirements of the RFP.

The Navy's position is that the RFP did not require the proposals
to be final designs of the housing project, but only that they be in suf-
ficiently concrete form so as to be susceptible of evaluation under the
factors stated in the RFP. Thus, the Navy is of the view that the
technical evaluators properly would not object to missing details or
nonconforming items in initial proposals, as RFP section 1B.22(a),
supra, contemplated that the final design will be accomplished dur-
ing contract performance. The Navy indicates that upon reviewing
the contractor's submission of data under section 1B.22, it will insure
that all "inchoate" elements of the Towne proposal conform to the
RFP requirements.

In contrast to a proposal with "missing details or nonconforming
items," the Navy report notes that "Obviously clarification will be
sought and obtained at the proposal stage when the proposal affirma-
tively and significantly deviates from the requirements of the RFP."

Consideration of applicable legal principles must begin with 10
U.S. Code 2304(g) (1970) which establishes a general requirement
to conduct written or oral discussions with all responsible offerors
within a competitive range in a negotiated procurement. The statute
and implementing regulations (see ASPR 3—805.1 (1974 ed.)) pro-
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vide exceptions to this requirement. In this regard, ASPR 3—805.1

(a), (b) (1974 ed.) states in pertinent part:
(a) Wriften or oral discussions shall be conducted with all responsible offerors

who submit proposals within a competitive range, except that this requirement
need not be applied to procurements:

C * * * C * C

(v) in which it can be clearly demonstrated from the existence of ade-
quate competition or accurate prior cost experience with the product or
service that acceptance of the most favorable initial proposal without
discussion would result in a fair and reasonable price, provided however,
that the solicitation notified all offerors of the possibility that a*arcl might
be made without discussion, and provided that such 'award is in fact made
without any written or oral discussion with any offeror.

(b) For the sole purpose of eliminating minor uncertainties or irregularities,
such as discussed in 2—405, an inquiry may be made to an offeror concerning
his proposal. Such inquiries and resulting clarification furnished by the offeror
shall not constitute discussions within the meaning of this paragraph 3—805.
If the clarification prejudices the interest of other offerors, award may not be
made without discussion with offerors in the competitive range.

ASPR 3—807.1(b) (1) (1974 ecL) further describes "offers respon-
sive to the expressed requirements of the solicitation" as one of the
necessary components of "adequate price competition."

Where an exception to the statutory requirement is not invoked
and negotiations are conducted, it has been held that the failure to
conduct written or oral discussions with offerors to the extent neces-
sary to resolve uncertainties relating to the work requirements or the
price to be paid violates the requirement for meaningful negatiotions.
See Signatron, Inc., 54 Comp. Gen. 530 (1974).

In addition to the competitive benefits to be derived from meaning-
ful negotiations with the offerors, negotiations may be required to
insure that all off erors are competing on an equal basis. It is a funda-
mental principle in Government procurement that the competition
be conducted on the basis of the work actually to be performed, that
is, that the contract awarded is the contract that bidders or offerors
have competed for. See. AJ Mann faetnring Coimpany, 53 Comp. Gen.
838 (1974).

In this regard, ASPR 3—805.4 (1974 ed.) provides in pertinent
part:
3—805.4 Changes in Government Requirements.

(a) When, either before or after receipt of proposals, changes occur in the
Government's requirements or a decision is made to relax, increase or otherwise
modify the scope of the work or statement of requirements, such change or
modification shall be made in writing as an amendment to the solicitation.
When time is of the essence, oral advice of changes may be given if (i) the
changes involved are not complex in nature, (ii) a record is made of the oral
advice given, (iii) all firms to be notified (see (b) below) are notified as near
to the same time as feasible, preferably the same clay, and (iv) the oral advice
is promptly confirmed 'by the written amendment.

0 * * * C * I
(c) When a proposal considered to be most advantageous to the Government

involves a departure from the stated requirements, all offerors shall be given
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an opportunity to submit new or amended proposals under (a) or (b) above
on the basis of the revised requirements, provided this can be done without
revealing to the other offerors the solution proposed in the original departure
or any information which is entitled to protection under 3—507.1.

Thus, in a situation where the RFP called for "100%" compliance
with a stated requirement, the agency's acceptance of a different
approach to meeting the requirement represented a change in the
requirement, and the failure to amend the RFP so as to allow com-
peting off erors the opportunity to submit revised proposals was held
to be a departure from ASPR 3—805.4 (1974 ed.). Unid?Jnarnics/St.
Louis, Inc., B—181130, August 19, 1974. The same principle applies
where a protester has been misled into believing that the solicitation
requires it to meet certain stated requirements, whereas, in fact, this
was not the agency's intention, and an offer to meet lesser requirements
was considered to be acceptable. See Instrumentation Marketing
Corporation, B—182347, January 28, 1975. In that decision we stated:

* * it was incumbent upon the contracting officer to issue a written
amendment which clearly set forth the Government's actual require-
ments and to allow the submission of offers based on those require-
ments." To the same effect, see Annandale Service Company et al.,
B—181806, December 5, 1974; Signatron, Inc., supra, and Computek
Incorporated et al., 54 Comp. Gen. 1080 (1975).

To be compared with the foregoing cases is the situation where the
agency properly amends the R.FP advising offerors of the ch ange in
requirements, so that competition may then proceed on an equal basis.
See Connelly Containers, Inc., B—183193, June 16, 1975.

None of the foregoing decisions involved turnkey military family
housing procurements, but our Office has recognized that the principle
of providing an equal opportunity to offerors to revise their proposals
in response to changes in requirements does apply in this context.
See 51 Comp. Gen. 129, 133 (1971); B—170731(2), July 21, 1971.

Moving to the specific points of technical nonconformity in the
Towne proposal alleged by Corbetta, we must state at the outset that
we do not consider it necessary to review here each and every allegation
made. We think that the following discussion is adequate for the
purposes of resolving the matter.

The following are summary statements of 26 instances of alleged
omissions in the Towne proposal. References in parentheses are to
sections of the RFP:

—(2A.4.A(10)) No provision made to widen existing waterway
due to reduction in flood plain.

—(2A.4.B(1)) Main collector roads do not provide for required
on-street parking because of minimum widths shown.
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—(2A.4.C(1)) Water traps (ponding) are present in several
locations.

—(2A.4.C(11)) Required new pipe to Skokie drainage ditch is
omitted from proposal drawings.

—(2A.4.D(2)) Insufficient sectional control valves in water
system.

—(2A.4.D(6)) Failure to provide master metering of utilities on
major supply lines into housing sites.

—(2A.4.E(5)) Three unauthorized sewer line connections.
—(2A.4.F(5)) Only one-half of the required gas plug valves are

provided.
—(2A.4.G(1O)) Excessive distance between some street lights.
— ( 2A.4.I (1)) "Tot lots" are not fenced.
—(2A.4.B(4)) In a number of locations there is a failure to pro-

vide sidewalks on both sides of the street.
—(2A.4.A(2)) Failure to provide backyard screening. In 48

units the living and dining room view is a 7-foot wire fence
along a drainage ditch. Towne's proposal drawing number 1
indicates that in four units along Superior Street, when back
door is opened occupants would exit into drainage ditch were
it not for the fact that the 7-foot fence prevents the back door
from opening.

—(2A.5.C(3)) Failure to provide bedroom windows not more
than 48 inches above the floor to permit escape of occupants in
emergencies.

—(2A.5.F (9)) Proposal offers semigloss paint rather than re-
quired vinyl wall covering in bathrooms.

—(2A.1O.A(1) (b)) Failure to provide distribution of heating or
cooling to any of the bathrooms.

—(2A.1O.A.1(e)) Towne has proposed insulating the attics with
blown fiberglass. This would tend to close off the attic ventila-
tion. Also, Towne drawings Nos. 14, 15 and 16 do not show
any provision for access to the attics, which is necessary in
order to check the insulation and/or repair the television
antennas.

—(A.6.B(11)) Failure to indicate that steel embedded in con-
crete will be galvanized and asphalt coated.
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—(2A.6.C) Proposal offers aluminum-on-galvanized-steel gutters
and downspouts whereas RFP prescribed nonferrous gutters
and downspouts.

—(2A.6.I) Failure to provide pressure treated wood protection
at foundation sills/plates.

—(2A.6.M) Failure to indicate information necessary to deter-
mine compliance with weatherstripping and threshold
requirements.

—(2A.7.D) Failure to indicate that glass extending to within 18
inches of floors will be fully tempered safety glass.

—(2A.10.B(14)) Failure to indicate ground fault electrical cir-
cuit interruption for west area and exterior locations.

—(2A.10.B (10)) Failure to furnish lighting fixture and outlet in
carport area.

—(2A.10.C(14)) Failure to provide hose bibs at front and rear
of each unit.

—(2A.3.C) Failure to indicate pressure relief valve and discharge
drainage line for the water heater.

—(2A.10.C(13)) Failure to show 4-inch dryer vents for clothes
dryers.

The Navy report makes the following identical reply to each of the
foregoing items cited by the protester:

The G—73 [Towne] proposal is in strict accordance with all provisions of the
RFP. Although this item is not clearly presented on the proposal drawings, it
will be properly shown in the final design documents and will be thoroughly
reviewed by the Government.

In considering the foregoing, we must first direct our inquiry to
the nature of the RFP specifications, such as the 26 particular sec-
tions cited above, and to their meaning within the context of a negoti-
ated turnkey housing procurement. In this regard, the following
observation from 51 Comp. Gen. 129, supra, at page 131, is pertinent
here:

Briefly stated, under the "turnkey" method, a developer builds in accordance
with plans and specifications prepared by his own architect and to a standard
of good design, quality and workmanship. Necessarily, the guidance in the solici-
tation is limited to an indication of the features required, such as style of
house, number of bedrooms and baths, etc., and an indication of where the
housing is to be located on the site—essentially, performance specifications. * * *

We note that some of the RFP specifications do set forth a rather
general description of the Navy's needs in permissive or precatory
terms. For example, section 2A.4.A, dealing with site design and con-



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 211

struction, advises that "Variety in groupings, arrangements, and
siting configurations of houses is encouraged * * and that "Maxi-
mum attention to solar orientation is recommended * * Yet the
same section also states: "The proper grouping of units will provide
backyard screening, separation of pedestrian and vehicular traffic,
recreation, and natural open spaces. * * * Appropriate buffer areas
suitably landscaped shall be provided to separate and screen from un-
desirable external influences." [Italic supplied.] It would be difficult
to conclude that these terms represent anything but mandatory, al-
beit general, requirements. See, in this regard, the protester's argu-
ment concerning Towne's failure to provide backyard screening, supra.

Of even greater significance is the fact that other sections of the
RFP set forth highly specific requirements. Consider, for example,
section 2A.4.I (1): "Provide fencing around tot lots which are near
to streets." In this regard, it is of interest to note that the award to
Towne apparently deleted the tot lots altogether, although the specifi-
cation only mentions submitting a deductive price for the omission of
tot lot equipment. Also, section 2A.4.B (4) states: "Sidewalks on both
sides of the streets shall be included in basic scope of proposals." Sec-
tion 2A.4.C(1) : "Ponding anywhere on the site will not be acceptable."
Section 2A.6.B (11): "Steel embedded in concrete * * * shall all be
galvanized and * * * the entire embedded length * * * shall be as-
phalt coated." We believe it is unnecessary to go into further detail
except to indicate that the 26 illustrations cited above appear to in-
volve features or items stated as mandatory requirements of the RFP,
many of which are highly specific.

In this light, we have considerable difficulty with the Navy's view
that the elements of the Towne proposal cited above merely involve
somewhat unclear items or minor details which, under the scheme of
turnkey procurement, can properly be corrected in the final design
review. We agree with the sense of Corbetta.'s comment that where a
specific required item is not shown at all in the proposal, it can hardly
be classified as not clearly presented.

The Navy has stated, however, that the Towne proposal is in strict
accordance with all provisions of the RFP. While the basis for this
statement is not clear, it possibly refers to a cover letter dated July 5,
1974, submitted with the Towne proposal. This letter stated in perti-
nent part:

In eompliance with the Request for Proposal, the undersigned proposes to
perform all design and construction for the 210 units of Military Family Housing
project at the Naval Training Center (Forrestal Village), at Great Lakes, Illinois,
in strict accordance with the general provisions, plans, specifications, schedules,
drawings and conditions for the consideration of the prices stated. * * *

We have held that where an RFP requires off erors to submit detailed
technical proposals, a blanket offer of compliance is not an adequate

598—958 0 — 76 — 3
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substitute. See 53 Comp. Gen. 1 (1973). Similarly, we think that given
the detailed specifications stated in mandatory terms, Towne's blanket
offer is insufficient to cure the proposal's omissions or deviations from
the specific requirements of the RFP. We believe that the reasonable
interpretation of the Towne proposal's omitted items is that the offeror
is not offering to furnish these items. This result is in accord with the
p:rinciple of interpretation that the meaning of an instrument's specific
provisions will govern over more general statements. 4 Wifliston on
Contracts, Third Edition Section 619.

Likewise, we do not believe that the instances of omission in the
Towne proposal could properly be characterized as "minor details."
It may be true that the price impact of individual items is relatively
small. For example, the protester estimates the price of the light fix-
tures and outlets in the carport area at $12,500, and the hose bibs and
piping at $33,600. But we think it is apparent that the overall price
impact, given the volume of omissions, could well be substantial.
Corbetta speculates that conformance with all RFP requirements
would increase Towne's price by $650,000. Conversely, the protester
contends that if it had been allowed to compete on the basis of the
relaxed requirements applied to Towne, it could have decreased its
price to $5,817,000. Whatever the actual impact, the vital point is that
such questions should not be left to speculation, but should be tested
by means of discussions with all off erors in the competitive range and
an opportunity for offerors to submit revised proposals. See, in this
regard, B—170731 (1), July 21, 1971, where this principle was discussed
in connection with the price impact of an off eror's substitution of cedar
roof shingles for asphalt shingles in a Navy turnkey housing procure-
ment.

In addition to the omissions, we note that there appear to be several
instances where the Towne proposal either affirmatively deviated from
the RFP requirements, or contained inconsistent or ambiguous re-
sponses to the requirements. A brief summary of nine of these ele-
ments of the Towne proposal as cited by the protester and the Navy's
responses follows:

—Towne's overall site plan layout dawing, 1"—lOO' scale does not
show gas utility lines as required by BFP section 1C.13.
Navy: Gas utility lines are shown. Some are incorrectly located,

but Towne has been directed to properly locate them.
—Towne's erosion control drawings, 1"—40' scale, show six hous-

ing units located within the 40-foot restriction line (established
by RFP section 2A.4.A(5), as amended by RFP amendment
No. 1) of the Skokie drainage ditch.
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Navy: Towne's site design drawings, 1"—lOO' scale, indicate
compliance with the 40-foot setback.
—Eight housing units cannot use an existing fire hydrant, as pro-

posed by Towne, because of the intervening 7-foot high fence
(RFP section 2A.4.D(3)).
Navy: Towne has been directed to investigate the possibilities

of using the existing fire hydrant. This is a matter of final design
review.
—Towne's specifications information furnished under RFP sec-

tion 1C.13(a) indicates no building paper under exterior walls
whereas RFP section 2A.6.D required building paper under
all siding materials.
Navy: Towne's drawing No. 20 (furnished pursuant to BFP

section 1C.13(b)) indicates building paper.
—Towne proposal drawings Nos. 14, 15 and 16 indicate sliding

glass doors, which are prohibited by RFP section 2A.7.E.
Navy: Towne drawings Nos. 17, 18 and 19 (elevations) do not

indicate sliding glass doors.
—Towne's proposal fails to provide either a master cable TV sys-

tem or a common antenna system as required by RFP section
2A.10.B (13).
Navy: TV outlets are indicated on floor plans of living and

family rooms.
—Towne proposal drawings Nos. 14, 15 and 16 show heating/

cooling supply outlets in the second floor—a feature prohibited
by RFP section 2A.10.A.1 (b).
Navy: Indications on these sheets do not necessarily mean the

supplies will be in the floor.
—The Towne proposal offers locksets which do not conform to

the RFP specifications. (Section 2A.6.M.5(a))
Navy: Towne has been directed to install locksets which meet

the RFP requirements.
—Towne's proposal drawing No. 20 identifies exterior siding as

"hardboard siding" whereas Towne's specifications information
indicates exterior walls as "plywood * * * %"." The installation
method for each is different and Towne has failed to provide
sufficient information as to its intentions.
Navy: Towne will conform to the typewritten portions of the

contract. The contract requires the plywood properly installed.
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Where a turnkey housing proposal provides at least some response
to specific requirements of the RFP, we do not disagree with the Navy's
general observation that expert technical evaluators might properly
decide not to question relatively minor details or areas in which the
proposal might appear to be somewhat unclear. It must also be noted
that the content and extent of discussions necessary to meet the statu-
tory requirement is a matter of judgment primarily for determination
by the contracting agency and is not subject to objection by our Office
unless clearly without a reasonable basis. See Atstin Electronics, 54
Comp. Gen. 60 (1974).

But where, as here, it appears that no aspect of the successful pro-
posal has been subjected to question through discussions, and portions
of the proposal admittedly depart from the requirements or are
unclear, we think the same difficulty is present as is involved in the
case of outright omissions in the proposal. That is, where an offeror
proposes to furnish something different from what is called for, the
reasonable interpretation is that its offer is thereby limited to what
it proposes to furnish, and that by accepting the offer the Government
is changing its requirements.

Also, where the offer is unclear, e.g., contains inconsistent or am-
biguous responses to specific RFP requirements, it becomes uncertain
what the offeror is proposing to furnish and what the Government is
contracting for. In this regard, we note that the Navy's April 18, 1975,
report contains an enclosure, apparently prepared by t.he Navy tech-
nical evaluators, which discusses the technical quality of the Corbetta
and Towne proposals. This document concludes by stating: "Many
parts of * * * [Towne's] proposal are questionable or unclear and
will require careful scrutiny at final design." It is our view that,
as with the case of omissions, the cumulative weight of deviations and
uncertainties in the offer tends to offset a contention that the items are
minor details.

Aside from Towne's proposal, an additional consideration is the
effect of deviations, omissions and uncertainties present in the other
six offers in the competitive range. In this regard, the Navy's April 18,
1975, report asserts that there were more than 15 nonconforming items
in Corbetta's proposal. We note that the other five offers in the com-
petitive range received substantially lower technical ratings than Cor-
betta and Towne. Under these circumstances, we think it unlikely that
these offers contained no deviations, omissions or uncertainties which
properly would call for discussions.

As noted previously, one of the necessary criteria of "adequate price
cornpetition"—the only apparent basis which could be relied on here
to justify an award on the basis of the initial proposals—is that there
are at least two offers responsive to the expressed requirements of the
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solicitation. We think the foregoing facts raise some doubts as to
whether this criterion was met. In any event, it is our view that the
existence of substantial technical uncertainties in initial proposals—
whether due to the proposals' failure to conform to a key technical
requirement, or to the cumulative effect of a large number of relatively
minor items—requires the conduct of written or oral discussions to the
extent necessary to resolve the uncertainties. This conclusion follows
from the statutory requirement to conduct discussions and from the
limited nature of the exception to this requirement that award can
sometimes be made on the basis of the initial proposals. Unlike an
advertised procurement, where competition is solely on the basis of
price, a negotiated procurement involves consideration of both price
and "other factors," i.e., technical considerations. In this connection,
we understand that the concept of negotiated turnkey housing procure-
ment represents a departure from the prior practice of advertising for
this work and an attempt to obtain housing which represents the best
value to the Government, considering both price and technical quality.

Where the Government's technical evaluators have noted a substan-
tial number of questionable and uncertain areas in the initial proposals
and no discussions are conducted, it becomes uncertain whether the
Government is obtaining the most advantageous contract from a price
and technical standpoint by making an award on the basis of the
initial proposals. We believe discussions are required to clarify the
actual technical quality being offered and also to determine whether
any of the Government's requirements should be modified. We believe
this is so regardless of whether the initial proposals are rated, in an
overall sense, as technically acceptable, or whether they contain blanket
offers to conform to the requirements.

We would also note that where, as here, substantial technical un-
certainties in the initial proposals are involved, it is clear that ASPR

3—805.1(b) (1974 ed.), quoted stpra—which provides that clarifica-
tion obtained to eliminate minor uncertainties or irregularities in
initial proposals does not constitute "discussions"—is not pertinern.
By way of comparison, for a case in which minor uncertainties were
properly clarified in accordance with ASPR 3—805.1(b) (1974 ed.),
see E'n$ign Bick ford Company, B—180844, August 14, 1974.

The Navy has asserted that it will insure that Towne's performance
of the contract fulfills the requirements of the RFP. In this regard,
the agency cites the RFP's Precedence clause, section 1B.4.1.5, which
indicates that the provisions of the RFP take precedence over the
contents of the contractor's proposal. Whether or not the contractor's
performance will conform to the requirements is immaterial as far as
the present protest is concerned. The issue here is not whether Towne
will conform to the RFP requirements, but whether the requirements
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of competitive negotiation were complied with in the procurement.
See Instrumentation Marketing Corporation, upra.

In any event, we are of the view that notwithstanding the Prece-
dence clause, a situation of this kind is ripe with the potential for dis-
putes between the Government and the contractor. We note that in
the context of a contractor's claim of compensation for additional
work it does not believe it is required to furnish, it may be open to
question whether a statutory cost limitation can provide an effective
barrier to the Government's involuntarily incurring additional costs.
See, for example, Ross Construction Corporation v. United States, 392
F.2d 984, 183 Ct. Cl. 694 (1968). Also, any voluntary modifications
to the town contract which might be needed to require it to meet
all the RFP requirements and which involve additional costs to the
Government would, of course, amount to a noncompetitive procure-
ment between the Navy and Towne for requirements which should have
been competed for prior to award. These potential difficulties and
risks could and should be minimized by meeting the requirement to
conduct meaningful discussions with all off erors prior to award.

Based on the foregoing, we are satisfied that the Towne proposal
was substantially at variance with the RFP's requirements. We need
not decide, as the protester urges, that Towne's proposal therefore
should have been rejected as technically unacceptable. The flexibility
of negotiated procurement permits consideration of proposals which
do not fully conform to the specifications. But, by the same token, the
flexibility of negotiated procurement cannot be used to effect changes
in the Government's requirements by accepting the most favorable
initial proposal which substantially varies from the RFP's stated
requirements. We believe that by such action, the contracting agency
waives, for the purposes of the competition among the offerors, the
stated requirements as to which the successful proposal fails to con-
form. In these circumstances, the contracting agency has departed
from the requirements of ASPR 3—805.4 (1974 ed.), other offerors
have not been given an equal opportunity to compete, and the Govern-
ment has been deprived of the benefits of the maximum competition
contemplated by the statute and regulations. Also, we believe that the
presence of uncertainties as to the technical aspects of the various
proposals precluded an award on the basis of the initial proposals and
required the conduct of written or oral discussions with all offerors
within the competitive range.

The foregoing circumstances, considered together with our conclu-
sion, infra, concerning the Navy's acceptance of Towne's late price
increase, corn nel the findiii that the award to Towne be judged im-
proper and that the protest be sustained.
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LATE MODIFICATIONS TO CORBETTA AND TOWNE
PROPOSALS

Corbetta contends that the Navy should have accepted its three
attempted price reductions (apparently totaling $325,400) and should
have rejected the $247,640 Towne price increase. The Navy, on the
other hand, believes that Corbetta's late price reductions were prop-
erly rejected under the RFP's late proposal clause. As for the Towne
price increase, the Navy contends that once an offer expires, the off eror
is free to review the offer on whatever terms it then deems desirable.
Further, the Navy submits that to deny an offeror the ability to
revise its price on extension would result in continued participation
in the procurement under economic duress, or a refusal to extend. The
Navy cites B—164569, December 6, 1968, in support of the principle
that an offeror can revise its price upon extending its offer; B—161513,
July 24, 1967 and 49 Comp. Gen. 625 (1970) are cited to establish
a distinction between the propriety of rejecting Corbetta's late price
reductions, on the one hand, and the propriety of accepting Towne's
price increase, on the other.

Judging from the facts of record at the time in question, and with-
out the benefit of knowledge of changes in offers which would have
resulted from technical discussions had they been conducted, we
must conclude that the Navy acted properly in rejecting Corbetta's
late price modifications.

Section lB of the RFP contained a clause entitled "LATE PRO-
POSALS, MODIFICATION OF PROPOSALS OR WITH-
DRAWAL OF PROPOSALS (1973 SEP)." This clause is substan-
tially identical to the one set forth in ASPR 7—2002.4 (1974 ed.). It
provides generally that late proposals shall be rejected, with three
specified exceptions, none of which /elevant here. The clause also
provides that late modification,-eipt those resulting from a request
for best and final offers,are—bject to the provisions regarding rejec-
tion of late proposals. This exception likewise is not pertinent here.
Under the circumstances, we conclude that the Navy properly rejected
Corbetta's late modifications notwithstanding the protester's conten-
tion that the price reductions would have given it the most favorable
price/quality ratio.

Corbetta has referred to a provision in the clause that a late modi-
fication of an otherwise successful proposal which makes its terms
more favorable to the Government will be considered at any time
it is received. However, we note that prior to the attempted price
reductions, Corbetta's proposal was not "an otherwise successful pro-
posal" within the meaning of the provision. At that time, the oniy
otherwise successful proposal was Towne's, which had the most favor-
able price/quality ratio and which had been selected for award.
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Though rejection of Corbetta's late modifications was proper, we
believe the Navy erred in accepting Towne's price increase. We first
note that since Towne's price increase was obviously not favorable
to the Government, the RFP's late proposal clause could not justify
its acceptance. Moreover, we do not view B—164569, supra, as lending
support to the Navy's position. B—164569 involved a situation where
the contracting officer had properly decided to make an award on the
basis of the initial proposals without negotiations. The decision held
that while the contracting officer could have asked for and considered
price revisions in conjunction with his request for extensions of the
period during which offers could be accepted, he was not, as the pro-
tester contended, required to do so. We believe that the decision read
as a whole clearly indicates that any request for and consideration
of price revisions would have to be undertaken consistent with the
requirement to conduct discussions with all responsible off erors within
a competitive range.

See, in this regard, 51 Comp. Gen. 479 (1972), where, based upon
the initial proposals, three offerors were considered to be within the
competitive range, and the agency asked one of the three to review
its price. As a result, the offeror submitted a price reduction. We
held that the offer of a price reduction and the Government's accept-
ance constituted discussions, and that discussions with one offeror
necessitated discussions with all offerors within the competitive range,
citing 50 Comp. Gen. 202 (1970).

See also B--171015 (1), (2), July 13, 1971, a case involving a Navy
turnkey housing procurement where the successful offeror was al-
lowed to increase its price by $90,000 but other Offerors were given
no opportunity to revise their prices. Our decision did not object to the
limitation on negotiations under the special circumstances of that
case, which involved the presence of certain auction risks due to the
unauthorized and premature public disclosure of prices. It follows
a fortiori that negotiations would be required with all offerors in
the competitive range absent such special circumstances.

As for B—161513, supra, and 49 Comp. Gen. 625, supra, in the former
decision it was held that a late price modification was properly re-
jected, and ui the latter that the agency improperly accepted a late
price modification. We do not believe that either decision provides
support for the acceptance of Towne's late modification.

In view of the foregoing, the Navy's acceptance of the Towne
price increase was not proper under the circumstances, because dis-
cussions were thereby conducted with Towne without meeting the
obligation to conduct discussions with other offerors within the com-
petitive range. In view of this conclusion, the Navy's comment con-
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cerning possible economic duress suffered by off erors in extending their
offers is of no consequence. In this connection, it is pertinent to note
that while Corbetta's late price reductions were properly rejected,
they could have been considered for the purpose of deciding whether
to enter into discussions with the offerors. A late price reduction,
though unacceptable per se, may be an indication that opening nego-
tiations, rather than making an award on the basis of the initial pro-
posals, would prove highly advantageous to the Government. See
53 Comp. Gen. 5 (1973). In short, Corbetta's substantial price reduc-
tion was an indication that discussions might be in the Government's
best interests. In addition, since the Navy could not proceed with any
award until the enactment by Congress of the new statutory cost lim-
itation, it would appear that ample time was available between
October and December 1974 for thorough discussions. Also, while
Towne's initial proposal was the only one whose price was within
the expected future statutory limitation, discussions with the offerors
might have resulted in Corbetta and other offerors reducing their
prices so as to come within the limitation.

RECOMMENDATION

In considering possible remedies, we must note that it would be
difficult to find that a termination for convenience is in the Govern-
ment's best interest where the present contractor is providing the Gov-
ernment's actual minimum needs for which there has been adequate
competition initially. See Data Test Corporation, 54 Comp. Gen. 715
(1975), and decisions cited therein.

In the present case, we note that Towne was required under the con-
tract to submit final design drawings within 60 days after award
(March 7, 1975), which were required to be approved by the Navy
before construction could proceed. At the conference on the protest on
May 29, 1975, which was attended by the Navy and Towne, the Navy
representative advised that Towne's final design drawings were under
review at that time and that no construction had begun. We under-
stand that construction commenced on or about July 28, 1975.

We do not have first-hand knowledge of the manner in which
contract performance is proceeding. This matter is the function and
responsibility of the Navy in the course of its administration of the
contract. However, the foregoing facts raise some doubts as to whether
the work is proceeding in the manner required and whether it will
be completed on schedule (540 calendar days after notice of award).

Moreover, as noted supra, we are of the view that there was no
adequate competition initially for the Government's actual minimum
needs. Under the circumstances, we recommend that competition based
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on the actual requirements be renewed in order to determine whether
a termination for convenience of the current contract is called for.

We recommend that the Navy immediately reinstate the RFP and
open negotiations with all offerors within the competitive range.
Upon reinstating the RFP and before opening negotiations, the Navy
should issue an amendment to the RFP clarifying and revising the
work requirements to the extent necessary to make them consistent
with its actual minimum needs. Further, an amendment should be.
issued making clear to olferors the relative importance of price as
an evaluation factor. The terms of this amendment should be con-
sistent with the views of our Office on this subject as expressed in
TGJ Construction Corporation et al., 54 Comp. Gen. 775 (1975).

After the negotiations, the present contract should be terminated
for the convenience of the Government and a new contract entered into
with the successful offeror, if other than Towne. If Towne remains
successful, the existing contract should be modified in accordance with
its final proposal. As in other cases where our Office recommends
corrective actions of the type discussed above, e.g., Data Test Corpo-
ration, supra. nothing in our recommendations should take prece-
dence over any possible termination for default of the existing con-
tract should such action be deemed appropriate and necessary by the
contracting agency.

By letter of today, we are advising the Secretary of the Navy of
these recommendations.

In view of the recommended remedy, we see no basis on the present
record to consider further Corbetta's claim for proposal preparation
costs.

As this decision contains recommendations for corrective action to be
taken, it is being transmitted by letters of today to the congressional
committees named in section 232 of the Legislative Reorganization
Act of 1970, Public Law 91—510, 31 U.S.C. 1172 (1970).

[B—184248]

Bids—Late—-Telegraphic Modifications—Evidence of Timely
Delivery
Telegraphic bid modification, Government time-stamped 3 minutes after time
for bid opening in office designated in invitation for bids (IFB), which, if for
consideration, would make third low bidder low, was properly rejected as late,
notwithstanding documentary evidence of Wrestern Union indicating delivery
at time for bid opening, since only acceptable evidence to establish timely receipt
in IFB is time-date stamp of Government installation on bid wrapper or ether
documentary evidence of receipt maintained by installation.

Contracts—Protests_—Timeliness
Allegation that protest was untimely filed is unfounded since protester received
formal notification as to reasons telegraphic modification was submited late
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and not for award consideration on June 16 and telegram protesting award was
received at General Accounting Office (GAO) within 10 working days on June 20.
See section 20.2(a) of Bid Protest Procedures, 40 Federal Register 17979 (1975).

General Accounting Office—Contracts——Recommendation to ASPR
Committee and FPR Division—Revision of Late Bid Provisions of
Procurement Regulations
Recommendation is made to Armed Services Procurement Regulation Committee
and Federal Procurement Regulations Division that GAO comments on the
possibility that late bid provisions involving acceptable evidence to establish
timely receipt of bids may be unnecessarily causing Government to lose benefits
of low bids be considered with respect to possible revision of procurement
regulations.

In the matter of the B. E. Wilson Contracting Corporation, Septem-
ber 12, 1975:

This is a protest, filed on June 20, 1975, by counsel on behalf of the
B. E. Wilson Contracting Corp. (Wilson) against the award of a
contract to Ducon Inc. and Ralph B. Slone (Ducon) as the low bid-
der under invitation for bids (IFB) No. R5—75--134, issued by the
United States Forest Service for the reconstruction of Kitchen Creek
Road, Cleveland National Forest. Wilson contends that a telegraphic
modification which reduced its bid price below that of Ducon was
improperly rejected by the Forest Service as a late modification.

The IFB, as amended, scheduled the bid opening for 2 p.m. on
May 29, 1975. Wilson's bid was the third lowest of the five bids received.
The evidence indicates that on May 29, 1975, a telegraphic modifica-
tion of Wilson's bid was received at the location designated by the IFB.
The modification, if proper for consideration, would make Wilson's
bid the lowest.

By letter dated June 4, 1975, to the contracting officer, counsel for
Wilson advised that the telegraphic modification to the Wilson bid
was delivered by the time set for bid opening. By letter dated June 10,
1975, received by counsel for Wilson on June 16, 1975, the contracting
officer advised Wilson of his decision that the telegraphic modification
was received after the exact time for receipt specified in the IFB and
could not be considered for award purposes. We note that the protest
was filed here within 10 working days of when counsel for Wilson was
advised of the contracting officer's decision. Therefore, despite Ducon's
argument to the contrary, the protest was timely filed under section
20.2(a) of our Bid Protest Procedures, 40 Fed. Reg. 17979 (1975).

The IFB included a supplement to instructions to bidders, Standard
Form 22 (Clause 7 Late Bids and Modifications or Withdrawals),
which contained the following:

(a) Bids and modifications or withdrawals therefore received at the office
designated in the solicitation after the exact time set for receipt will not be
considered unless they are received before award is made; and either

S S * * S S
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(2) They were sent by mail (or telegram if authorized) and it is deter-
mined by the Government that the late receipt was due solely to mishandling
by the Government after receipt at the Government installation.

* * * * * * *

(c) The only evidence acceptable to establish:
• • * • S S S

(2) The time of receipt at the Government installation is the time-date stamp
of such installation on the bid wrapper or other documentary evidence of
receipt maintained by the installation.

The modification was dispatched from the Western Union office
at Imperial Beach, California, at 11 a.m. on May 29, 1975. The tele-
gram was received at the Western Union office in San Francisco,
California, and was released for delivery to the site designated in
the IFB for receipt of bids at 1 :48 p.m. on May 29, 1975, 12 minutes
before bid opening. The circumstances surrounding the receipt of
the telegraphic modification are explained by the Government and
the protester in the following manner.

The Forest Service report to our Office contains affidavits of per-
sormel at the site which read, in pertinent part, as follows:

* * * J took the envelope and the receipt. I signed the receipt and handed
it back to the man. I did not date or note the time I signed the receipt on
it. * * * Since the bids for the Kitchen Creek project were scheduled to be
opened at 2:00 1.m. on May 29,1975, I thought it might be a modification of one of
the bids for that project. I invmediafely took the envelope, walked to the time
stamp machine, which was in the same room, and time-stamped the envelope.
The time stamped was 2:03 p.m. * * *

* * * * * *
On May 29, 1975, at approimateiy 2:00 p.m., I observed a man walk into

Room 822 of the Appraiser's Building. He walked to and stood in front of the
desk occupied by * * . I saw him hand her an envelope and a piece of paper.
I saw her write on the piece of paper and hand the paper back to the man.
The man then left the room. A very short time after the man left the room
I saw * * * get up from her desk with the envelope in her hand, go to
the time stamp machine, and time stamp the envelope * * . [Italic supplied.]

Counsel for Wilson invites our attention to the Western Union
Route-Call Record signed by the Government employee which con-
tains a notation "2/00." Counsel states this indicates delivery by
Western Union by 2:00 p.m. Further, counsel forwarded a letter from
the District Manager of Western Union in San Diego, California,
which states that, according to the copy of the delivery record, the
telegram was delivered at 2 p.m. on May 29, 1975.

Our Office has consistently held that the bidder has the responsi-
bility to assure timely arrival of its bid for a scheduled bid opening
and must bear the responsibility of the late arrival of a bid or a modi-
fication. Late receipt of a bid will result in its rejection unless the
specific conditions set forth in the IFB are met. Astro Developnwnt
Laboratories, me., B—181021, July 17, 1974, 74—2 CPD 36; and Solvent
Chemical Companj, Incorporated, B—181033, June 21, 1974,74—1 CPD
338. In the instant case, as quoted in part above, the IFB contained
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the notice prescribed in Federal Procurement Regulations 1—2.201

(a) (31) (1964 ed. amend. 132) governing, among other things, the
acceptability from a timely submission standpoint of telegraphic
modifications.

Under the above IFB provision, it is clear that the Wilson tele-
graphic modification was not timely received at the contracting agency.
This is because the only cognizable evidence of timely receipt is the
time-date stamp of 2:03 p.m. on the bid envelope.

Further, there is no other documentary evidence of receipt main-
tained at the installation to establish timely receipt. In this regard,
the following documentation, not maintained by the installation, sub-
mitted by counsel to support timely receipt is not for consideration:
(1) handwritten telegram showing modification was placed into trans-
mission at 11 a.m. on May 29, 1975; (2) Western Union Route-Call
Record showing handwritten time of "2/00"; and (3) letter from
Western Union District Manager indicating delivery at 2 p.m.

Since the evidence submitted fails to establish timely receipt accord-
ing to the provisions of the IFB under which Wilson and all bidders
competed, the Wilson bid was properly rejected as late. See Lanbert
Construction Company, B—181794, August 29, 1974, 74—2 CPD 131.

We find it necessary to comment on what we believe to be a situation
highlighted by this case where the Government may be unnecessarily
losing the benefit of low bids. As we have recognized in prior decisions,
valid policy reasons require the strict application of the rules govern-
ing late bids and modifications even though in certain instances a strict
application might operate harshly. The late bid rules are applied
strictly despite the possibility that a late bidder might lack knowledge
of other bids or act in good faith. This view has, for example, been
evidenced by decisions of our Office approving the rejection of bids
submitted only one or a few minutes late.

The current standard IFB provisions prescribed by the FPR (and
the Armed Services Procurement Regulation (ASPR)) governing
late bids permit the timely submission up until a specific time for
receipt. Late bids may be considered if received before award is made
and late receipt is due solely to Government mishandling at the Oov-
ernment installation. On the other hand, the only evidence acceptable
to establish the time of receipt at the Government installation is its
time-date stamp on the bid wrapper or other documentary evidence
maintained by the installation. The other documentary evidence ap-
pears to mean contemporaneous evidence rather than after-the-fact
affidavits, for example.

The provisions appear to be silent on mishandling in the process of
as opposed to after receipt at the Government installation. What oc-
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curred in this case highlights the distinct possibility that bids timely
received in the physical sense at or just before a scheduled bid opening
would be considered late due to an unreasonable period of time neces-
sary for Government personnel at the proper bid receiving site to
effect "the only evidence acceptable to establish" time of receipt under
the standard IFB provisions. And, a bid physically received timely
at or just before bid opening would be considered late even if Govern-
ment personnel exercised all due diligence in time-date stamping or
otherwise documenting receipt under the late bid provisions. We note
here that we did not decide whether the evidence in this case estab-
lished timely receipt in the physical sense of the Wilson bid.

In view of the above, we are recommending, by letters of today, to
the Federal Procurement Regulations Division of the General Services
Administration and the ASPR Committee of the Department of De-
fense that our comments be considered with respect to possible revisions
of the appropriate procurement regulations.

(B—140073]

Vehicles—Rental—Credit Card Use
Rental car agreement stating cost had been charged to personal credit card does
evidence that employee incurred rental cost as a personal obligation and will
be regarded as satisfying receipt requirements of Federal Travel Regulations
pam. 1—11.3e(5) for purpose of reimbursing employee for cost of rental car.
Credit card number need not be shown on invoice. From the nature of the trans-
action it must appear that the Government could not be held liable for the expense
in the event of nonpayment of the obligation by the employee.

In the matter of acceptability of credit card payment for car rental,
September 15, 1975:

This action involves a request for a decision submitted by the Depart-
ment of Hous:ing and Urban Development (HTJD) as to the propriety
of reimbursing Mr. David P. Corsi for the cost of renting a car while
traveling on official business.

The record indicates that, although Mr. Corsi did not furnish a
receipt showing that he paid the cost of renting the car, he submitted
a copy of his rental agreement with Airways Rent-A-Car. This agree-
ment shows the cost of the rental, the basis for the charges, and is
stamped "This bill has been paid through Bank Americard." Mr.
Corsi's claim for the cost of the car rental was administratively dis-
allowed byHTJD because our decision 39 Comp. Gen. 164 (1959) was
interpreted as requiring his credit card number to be shown on the
agreement. Moreover, HUTD apparently believes that this agreement
should not be accepted as a receipt since any traveler could, in this
manner, stamp a copy of a rental agreement.
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In 39 Comp. Gen. 164, supra, we recognized that where an employee
obtained goods or services on his personal credit, an invoice from the
vendor would not generally be considered to be a "receipt" in the strict
sense of the word since it does not constitute a written acknowledgment
that the employee has paid a certain sum. However, in view of gener-
ally accepted business practices, we held that evidence of a personal
obligation incurred by a traveler for allowable goods and services
would be regarded as being in the nature of a "receipt" and satisfying
the requirements of section 11 of the Standardized Government Travel
Regulations (now Federal Travel Regulations (FPMR 101—7), para.
1—11.3c(5) (May 1973)).

Although we did not, in that case, generally define what type of
evidence f a personal obligation we would regard as satisfying the
requirements for a receipt, we did hold that the rental car invoice
involved therein which was stamped "Diner's Club" would satisfy the
receipt requirements. We also held that it must appear from the nature
of the transaction that the Government could not be held liable to the
vendor or the credit card company in the event of nonpayment of the
obligation by the traveler. See also 46 Comp. Gen. 424 (1966).

In the present case, it is clear from the rental agreement that the
cost of the rental car was incurred as a personal obligation of Mr. Corsi
and that Airways Rent-A-Car accepted a personal credit card to sat-
isfy this obligation. We do not believe it is necessary, although it might
be desirable, for the credit card account number to be shown on the
invoice. Since it does not appear that the Government could be held
liable to the vendor or the credit card company, we believe that this
agreement may be regarded as meeting the requirement for a receipt
for the purpose of reimbursing Mr. Corsi for this expense.

While we agree that any traveler could stamp a copy of a rental
agreement, we point out that it would be even easier for a traveler to
check the box on the agreement to indicate a cash payment or to write
or imprint his credit card information on the agreement. These con-
siderations are not material to the question of whether the agreement
may be regarded as a receipt, but concern the question of whether the
rental agreement had been falsified. In this connection certification
of the travel voucher is a certification that the expenses, as evidenced
by the supporting documents, have been incurred. If such expenses
were not incurred by the claimant to the extent claimed, the provisions
cf 28 U.S. Code 2514 (1970) and 18 U.S.C. 287; id. 1001 (1970),
relevant to fraudulent claims, would be for consideration.

Accordingly, the car rental cost may be paid if otherwise proper.
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(B—107243]

Customs—Employees——Overtinie Services—Reimbursement—Cus-
toms Service Inspectional Employees—Parties in Interest Not
Liable for Retroactive Salary Increases
In 1972 and 1973 flying club arranged aircraft flights and paid for required over-
time services of Customs Service inspectional empIoyees pursuant to 19 U.S.C.
267. In 1974 Customs Service billed the club for additional overtime salary pay-
ments resulting from retroactive pay increases from October 1, 197Z, to January 6,
1973. Parties in interest are not liable for the charges stemming from a retroactive
pay increase since generally accounts billed and paid for at prevailing rates may
not be subsequently reopened and statute does not explicitly require retroactlvç
salary increases to be paid for by parties in interest. 31 Comp. Gen. 417 and
B—107243, November 3, 1958, shall no longer be followed.

General Accounting Office—Decisions—Reflecting Change in Con.
struction of Law—Effective From Date of Decision
Comptroller General decision stating that parties in interest who use overtime
services of Customs Service inspectional employees are not required to pay for
employees' retroactive salary increase reflects a change in construction of the law.
Therefore, the decision is not retroactive, but is effective from the date of its
issuance. In the circumstances present in this case, our Office would offer no
objection to collection action being terminated under 4 C.F.R. 104.3.

In the matter of Pegasus, the Flying Country Club—retroactive
charges for reimbursable inspection services rendered by U.S.
Customs Service, September 16, 1975:

This is an advance decision to the Secretary of the Treasury con-
cerning the propriety of retroactive charges for reimbursable services
rendered by the U.S. Customs Service to Pegasus, the Flying Country
Club, St. Louis, Missouri, resulting from a retroactive pay increase
for Federal employees.

The record shows that Pegasus, the Flying Country Club, is a club
which organizes aircraft flights on behalf of its members. During the
period October 11, 1972, to January 2, 1973, incident to the perform-
ance of some of these flights, Pegasus was required to use the inspec-
tional services of the Customs Service. Under 19 U.S. Code 267
(1970), parties in interest using such services are required to reimburse
the Customs Service for overtime compensation paid to employees of
the Customs Service in connection with such services at rates pre-
scribed by the Secretary of the Treasury. Under standard procedures,
Pegasus was billed for the reimbursable services and paid for them.

However, subsequent to these events, Customs Service officers and
employees received a retroactive pay increase for the period from
October 1, 1972, to January 6, 1973. This retroactive pay increase was
a result of the court's decisidn in National Trea.sii.ry Emplojees Union
v. Nixon, 492 F.2d 587 (D.C. Cir. 1974). President Nixon had sus-
pended a pay increase for Federal employees for the period from
October 1, 1972, to January 6, 1973, but the court declared that the
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President had a constitutional duty to grant the pay increase. There-
after, the President complied with the court's decision, and a retro-
active pay increase was awarded Federal employees.

On October 1, 1974, the Customs Service sent out supplemental bills
to the parties in interest who had used its services during October 1,
1972, through January 6, 1973, to recover the additional cost of the
retroactive pay increases for the employees who had performed the
inspectional services. Two supplemental bills were sent to Pegasus.
The additional charges ranged from $0.92 to $4.92 per item, the total
additional bills being $24.64 and $13.78.

Pegasus challenged these retroactive charges, contending that it is
impossible for it to go back to each member for the small amount
required. According to its chairman, Pegasus charges its passengers
a fee which includes the cost of the customs services provided. Pegasus
then closes its books on each flight when all charges have been paid.
Pegasus argues that it is improper for the Customs Service to sub-
sequently pass back retroactive pay increases when the services ren-
dered were billed and paid for at the prescribed rate in effect at the
time they were performed.

The Customs Service states that Pegasus was billed for the retro-
active pay increase pursuant to our decision in 31 Comp. Gen. 417
(1952), which held that when Customs Service employees received a
retroactive pay increase in 1951, the parties in interest for whom the
Customs Service had performed reimbursable-type services during the
period affected by the increase were liable to the Government for reim-
bursement of the additional amounts payable to the employees, whether
or not the parties had already paid or been billed for the services at
the old rates. The above decision was based on the statute permitting
the rendition of inspectional services at night or on Sundays and holi-
days upon the condition that the private interests requesting the serv-
ices reimburse the United States for the extra compensation for over-
time services payable to customs officers and employees performing
such services. 19 U.S.C. 267 (1970), svpra. In decision B—107243,
November 3, 1958, we affirmed the 1952 decision.

We note that, although 19 U.S.C. 267, supra, provides that the
parties in interest shall pay the extra compensation to the appropriate
customs officer and he in turn shall pay it to the various customs officers
and employees involved, the United States Government is ultimately
obligated to pay the extra compensation under 19 U.S.C. .267, supra,
regardless of any nonpayment by the parties in interest. United States
v. Myers, 320 U.S. 561 (1944). Therefore, the customs officers and em-
ployees involved will not suffer any loss if the parties in interest do
not pay for retroactive pay increases. See 31 Comp. Gen. 417, 420,
supra.

598—956 0 - 76 — 4
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The rule stated in our decision 31 Comp. Gen. 417, supra, requiring
additional billings for retroactive pay increases does not rely on any
explicit statement in the law nor in the legislative history. Rather, the
decision stated that no reason was suggested or apparent why the obli-
gation of the parties in interest to reimburse the Government should
not include the additional amounts payable to employees as retroactive
pay increases. 31 Comp. Gen. 420, eupra.

Upon further consideration of the matter, we find that billing the
parties in interest, such as Pegasus, for retroactive pay increases creates
an undue burden on them since it is difficult or impossible for them to
prorate the bills and charge small amounts to their customers or pas-
sengers long after the service has been rendered and the bill has been
paid. Moreover, such billing for retroactive pay increases runs contrary
to the general legal principle that accounts should be final after billings
and payments have been made in accordance with the rates in effect at
the time the services are rendered. Although Congress, by statute, has
required the parties in interest to pay for the extra compensation of
overtime services of customs officers and employees when their services
are required at night, on Sundays, or on holidays, we do not believe
that Congress intended to impose retroactive chaTges on the parties
in interest. Since Congress did not explicitly provide that parties in
interest should be billed for the retroactive pay increases of the officers
and employees whose services were used, we now hold the parties in
interest are not liable for the charges stemming from a retroactive
pay increase.

Since our decision of today reflects a change in construction of the
law, it will not be given retroactive effect. Accordingly, this decision
shall be treated as effective from the date it is issued. 54 Comp. Gen.
890 (1975); 52 id. 99, 105 (1972); 36 id. 84 (1956); 27 id. 686, 688
(1948). In the circumstances present in the Pegasus case, however,
our Office would offer no objection to collection action being termi-
nated under 4 C.F.R. 104.3.

In view of the above our decisions 31 Comp. Gen. 417 (1952), supra,
and B—107243, November 3, 1958, shall no longer be followed.

(B—184026]

Officers and Employees—Transfers—-Relocation Expenses—House
Trailers, Mobile Homes, etc.—Purchase Costs
Employee who, pursuant to transfer of station, purchased mobile borne for use
as residence at new station may be reimbursed for miscellaneous expenses nor-
mally associated with rel&cation of mobile homes. Federal Travel Regulations
(FTR) para. 2—3.1(b) (May 1973).
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Officers and Employees—Transfers—-Relocation Expenses—House
Trailers, Mobile Homes, etc.—Household Effects Shipment Pre-
cluded
Employee who moves household goods from old station to new station pursuant
to transfer may not later claim expenses for transportation of mohile home
under FTR para. 2—7.1(a) (May 1973).

In the matter of a claim for miscellaneous expenses for mobile home
purchased during transfer, September 16, 1975:

This action is in response to a request from Mr. Orris C. Huet, an
Authorized Certifying Officer of the National Finance Center, De-
partment of Agriculture, New Orleans, Louisiana, for a decision
whether a reclaim voucher in favor of Mr. James E. Moore for reim-
bursement of $268 for miscellaneous expenses incurred in connection
with a transfer of official station may be certified for payment.

Mr. Moore was authorized reimbursement of expenses incident to a
transfer of official station from Eugene, Oregon, to Oregon City, Ore-
gon, by Travel Authorization No. 16414020 dated March 27, 1974.
Mr. Moore was allowed, inter alia, transportation of his immediate
family and household goods and such other expenses as were justified
under the Federal Travel Regulations (FPMR) (May 1973).

Mr. Moore completed his move and submitted a travel voucher for
miscellaneous expenses in the amount of $468, the maximum amount
for which he was eligible based on the limitation prescribed by para-
graph 2—3.3b of the Federal Travel Regulations (FTR). Mr. Moore's
original itemized claim for miscellaneous expenses was as follows:

$147.50—Mobile Home Hookup
475.00—Mobile home set-up

55.00—Water and Sewage connections
47.75—Blocks and pads
15.00—Remove hitches

$740.25

Upon review of Mr. Moore's claim, the Audit Section of the National
Finance Center disallowed all of the above expenses. The disallowance
was based on the face that the mobile home was newly purchased at
Mr. Moore's new duty station and reimbursement of the cost of newly
acquired items is prohibited. FTR para. 2—3.lc(5) (May 1973). Ac-
cordingly, Mr. Moore was reimbursed only $200 at the minimum rate.
FTRpara.2—3.3a(2) (May 1973).

Paragraph 2—3.1 of the Federal Travel Regulations (May 1973)
states, in pertinent part:
2—3.1, Applicabiiity.

a. Purpose for allowance. The miscellaneous expenses allowance authorized
by 2—3.2 and 2—3.3 is for the purpose of defraying various contingent costs asso-
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elated with discontinuing residence at one location and establishing residence at
a new location in connection with an authorized or approved permanent change
of station.

b. Types of costs covered. The allowance is related to expenses that are
common to living quarters, furnishings, household appliances, and to other
general types of costs inherent in relocation of a place of residence. The types
of costs intended to be reimbursed under the allowance include but are not
limited to the following:

(1) Fees for disconnecting and connecting appliances, equipment, and utilities
involved in relocation and costs of converting appliances for operation on
available utilities;

(2) Fees for unbiocking and blocking and related expenses in connection with
relocating a mobile home, but not the transportation expenses allowed under
2—7.3;

* * * * * * *
(4) Utility fees or deposits that are not offset by eventual refunds;

* * * * * * *
The Authorized Certifying Officer states, in regard to the dis-

allowance of the claim:
It would appear Para. 2—3.1.b.(2) limits reimbursement of setting up a mobile

home, blocks, pads, removing hitches, etc., to those situations where a mobile home
was relocated.

While he is correct if FTR para. 2—3.1(b) (2) is read literally, the
guidance provided by it should be read in the context of the entire
paragraph. In this regard, FTR para. 2—3.1 (b) (2) is an example of a
covered cost, but not an express limitation. What is intended is to
cover those "general types of costs inherent in relocation of a place
of residence."

The authority for the promulgation of part 3 of chapter 2 of the
Federal Travel Regulations which provides an allowance for mis-
cellaneous expenses is subsection 5724a (b) of Title 5, U.S.Code (1970),
which provides that an employee who is reimbursed under subsection
(a) of that section is entitled to an allowance for miscellaneous
expenses.

Subsection 5724a (a) (4), referred to above, provides for reimburse-
ment of the expenses of the sale of an employee's residence at the
old duty station and purchase of a home at the new duty station. The
Office of Management and Budget, in revising Circular No. A—56
on June 26, 1969, defined a "residence" (and by implication "home")
to include a house trailer, the land it stands on, or both as a unit. We
concurred in that definition, 49 Comp. Gen. 15 (1969), and it has since
been adopted in the current regulations. FTR para. 2—6.1(b) (May
1973). Thus, since both subsections of section 5724a must be construed
in parii mate na, we conclude that miscellaneous expenses normally
incurred in establishing a new residence include those expenses
normally connected with a house trailer, whether relocated from
the former station or purchased at the new station. Such expenses may
be reimbursed under part 3 of chapter 2 of the Federal Travel Regula-
tions.
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In view of the above, the miscellaneous expenses under FTR para.
2—3.1(b) which would normally be allowed on a relocation of a trailer
may be reimbursed. These would be the costs of the mobile home
hookup ($147.50), water and sewer connections ($55), blocks and
pads ($47.75), and removal of hitches ($15) ; the total being $265.25.

With regard to the remaining cost claimed ($475) for mobile home
set-up, no adequate description is furnished of the services involved.
It may inëlude transportation expenses which are not eligible for
reimbursement under FTR para. 2—3.1(b) (2), supra. We assume,
since such information is not before us, that Mr. Moore has already
used his transportation allowance to move his household goods. If
so, he is not eligible for reimbursement of transportation expenses
under FTR para. 2—7(a).

The miscellaneous expenses, other than the $475, may be reimbursed.
Since reimbursement has already been partially made in the amount
of $200, the voucher, if otherwise correct, may be certified in the
amount of $65.25. The remainder of the claim, characterized as set-up
costs, must be described with some particularity before a determina-
tion may be made whether or not it may be reimbursable in whole
or in part under the Federal Travel Regulations.

(B—183381]

Bids—Unbalanced—Estimates——Accuracy
As general rule, mathematically unbalanced bid—bid based on enhanced prices
for some work and nominal prices for other work—may be accepted if agency,
upon examination, believes invitation for bid's (IFB) estimate of work require-
ments is reasonably accurate representation of actual anticipated needs. But
where examination discloses that estimate is not reasonably accurate, proper
course of action is to cancel IFB and resolicit, based upon revised estimate.
B—I 61208, Aug. 8, 1967, modified.

Bids—Acceptance---iJnbalanced Bids—Improper
Proposed acceptance of apparent low mathematically unbalanced bid is not
proper where (1) agency determines bid is low through reevaluations using
substantially revised estimates of work requirements, which, in themselves, in-
dicate that "material unbalancing" (existence of reasonable doubt that any
award would result in lowest cost to Government) is present; (2) under reevalu-
ation using one of revised estimates, bid is not low, confirming existence of
material unbalancing; (3) reevaluation procedure has effect of introducing. new
evaluation factors into procurement and contravenes requirement that bidders
compote equally based on objective factors in IFB. B—161208, Aug. 8, 1967,
modified.

In the matter of Edward B. Friel, Inc., September 22, 1975:

This decision involves issues of unbalanced bidding on two require-
merits-type, 1-year term contracts. The invitations for bids (IFB's)—
Nos. GS—03B--49528 and —49529—-were issued by the General Serv-
ices Administration (GSA). IFB —49528 involved miscellaneous ele-
ments of work connected with the installation of acoustical ceilings in
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several Government buildings; IIFB —49529 involved miscellaneous
elements of work connected with the installation of partitions.

Edward B. Friel, Inc. (Friel), Michael O'Connor, Inc. (O'Connor),
and Free State Builders, Inc. (Free State), bid on both IFB's. Each
bidder through its counsel has presented arguments demonstrating
what it considers to be proper disposition of the apparent low bids
and/or the solicitations. We will discuss each IFB in turn.

IFB —49528

IFB —49528 called for submission of unit price bids on 51 items,
many of which further required the submission of unit prices for sub-
items. For each item or subitern, bidders were required to submit
a price for performing tht work during Government working hours
and a price for performing the work during non-Government work-
ing hours. Each unit price for work during Government and non-
Governme:nt hours was to be multiplied by a specified evaluation
quantity. These evaluation quantities were estimates of GSA's ex-
pected work requirements. All extended prices in the Government
hours column were to be totaled and multiplied by a factor of 90 per-
cent, representing the probability that most of the work would be
performed during Government working hours. The total of extended
prices in the non-Government working hours column was to be mul-
tiplied by a factor of 10 percent. The two factored figures were to be
added together to obtain a total evaluated price.

Following this formula, the evaluated bid prices were:

O'Connor $342, 648. 94
Friel 391, 864. 65
Free State 411,354. 87
Tuxedo Contractors, Inc 425,813. 25
Elrich Construction Co., Inc 477, 374. 00
Ogburn & Associates, Inc 514, 959. 50
Cherokee Construction Company, Inc 517, 313. 60
Silas Bolef Company 2,288, 504.40

Friel protested against the O'Connor bid as unbalanced, and Free
State's protest then requested an examination of the bids by our Office.

GSA's initial report to our Office, dated April 30, 1975, stated that
O'Connor's bid was unbalanced in so many respects that it was
neither practical nor necessary to describe the unbalanced elements in
detail. GSA also stated that it had reviewed the IFB's evaluation
formula and the estimated quantities which were stated therein and
had found the estimated quantities to be defective.

In this regard, the agency expressed the view that use of actual
prior year requirements as the evaluation quantities would be the
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soundest means of evaluating the bids for a term contract of the type
involved here. The report included a "quantity take-off" showing
the actual quantities of items ordered under the predecessor contract,
which differed "substantially or even radically" from the estimated
quantities which had been included in the IFB. In applying the actual
quantities to the bids, GSA concluded that because the quantity dif-
ferences were so great in so many items, and because the evaluated
bid prices were relatively close, the cost impact of the unbalancing
could not be realistically estimated. GSA's April 30, 1975, report,
therefore, concluded that since there was insufficient assurance that
award to any bidder would result in lowest cost to the Government,
IFB —49528 should be canceled and the bids resolicited using the prior
year's requirements, or a projection based thereon.

O'Connor, in its comments on the April 30, 1975, report, argued that
there existed no compelling reason under Federal Procurement Regu-
lations (FPR) 1—2.404—1 (1964 ed. Circ. 1) (41 C.F.R. 1—2.404—1

(1974)) to justify cancellation of the IFB. O'Connor pointed out
that the basis used by the contracting officer in formulating the esti-
mated quantities included in the IFB had not been shown, and that,
absent evidence to the contrary, the quantities should be assumed to
have a rational basis. Moreover, O'Connor's comments included calcu-
]ations showing that using the actual prior year requirements set
forth in the report, its bid remained lowest in price.

In a later report to our Office, dated June 24, 1975, GSA modified
its prior position and proposed to accept the O'Connor bid. In reach-
ing this conclusion, GSA noted that over a period of time three esti-
mates of the quantity of requirements had been made. The first
estimate (the one contained in the solicitation) was made at the time
the IFB was being prepared, prior to February 27, 1975. The pre-
paring office sought to secure quantity takeoffs, by item of work, from
the orders issued up to that time under the predecessor contract. The
totals for each item were doubled to get an approximate projection
of a year's requirements.

When the protests.were filed, GSA then sought to verify whether
the IFB's weighting factors were valid. For this purpose, a second
quantity takeoff by item was made in April 1975 and was included in
GSA's initial report. These figures took into account work orders is-
sued up to that time and, in GSA's words, they * * clearly disclosed
that serious errors must have been committed in making the original
take-off on which the [IFB's] evaluation factors were based."

Further, based on GSA's initial conclusion that cancellation and
readvertisement was necessary, a third quantity takeoff was made for
purposes of preparing the new IFB. One important change was that
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the proposed new IFB eliminated the provision for submission of two
separate prices on each item (one for performance during Govern-
ment working hours and the other for performance during non-
Government working hours). This was because GSA had determined,
based on experience under the predecessor contract, that the two types
of requirements arose in a ratio of approximately 40 :60, that is, in
"roughly equal" proportions.

In addition, the draft of the new IFB redefined the units on which
bid prices were to be submitted and proposed to call for unit prices
for approximately 119 items. Also, several new items of work were
apparently added.

GSA found that the application of these three sets of estimates to
the bids resulted in O'Connor's bid being lowest in each instance. In
applying the third quantity takeoff, GSA took the approach that,
because of the differences in the bid forms, wherever different bid
prices had been submitted (as, for example, significantly d:ifferent
prices for performing an item during Government hours and non-
Government hours), the higher of O'Connor's two prices was used in
the recalculation and the lower of the two prices submitted by Friel
and Free State. We note that for most items O'Connor's "Govern-
ment hours" prices appear to be substantially higher than its
"non-Government hours" prices whereas Friel's prices for both appear
to be identical for all items, and Free State's prices for both are almost
identical for all items.

The essence of GSA's final position in the matter is stated as follows
in its June 24, 1975, report to our Office:

We are fully appreciative of the principle that bids must be evaluated on the
basis specified in an invitation and not on any basis not so specified. However,
these reevaluations are for an entirely different purpose. They serve to show
that although the evaluation formula in the invitation for bids on Contract No.
GS—03B—4952S was defective, it is not so defective as to constitute a "com-
pelling reason" to cancel the solicitation and readvertise. The computations
made on two other bases serve only to demonstrate that the formula specified in
the invitation did, in fact, fulfill the intended purpose (namely, that of identi-
fying which bid, if accepted, would result in lowest contract cost to the
Government).

However, we note that it was subsequently brought out that GSA,
in its calculations using the third quantity takeoff, made an error in
addition. GSA had found that O'Connor's bid was low at $553,482,
Free State's second low at $650,230 and Friel's third low at $723,468.
Friel, in its July 11, 1975, letter to our Office, included information
showing that O'Connor's bid, if correctly totaled under the approach
used by GSA, would be $747,152. At the conference on the protest
held on July 24, 1975, the GSA representatives admitted that their cal-
culations were in error on this point. Therefore, while it appears that
O'Connor's bid is lowest using the first and second quantity takeoffs,
under the third quantity takeoff as applied by GSA it is not lowest.
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Also, GSA in a report to our Office dated July 14, 1975, further re-
fined its evaluation by applying the second quantity takeoff figures
to the bids and correcting the 90 :10 ratio to a 40 :60 ratio.

To summarize, the various evaluations show the following results:
—Evaluation 1 (using the estimated requirements and the 90:10

ratio in IFB—49528)

O'Connor $342,648. 94
Friel 391, 864. 65
Free State 411,354. 87

—Evaluation 2 (using the actual requirements under the predeces-
sor contract and the 90 :10 ratio):

O'Connor $650, 301.29
Friel 674, 569. 85

—Evaluation 2A (using the actual requirements under the predeces-
sor contract and a 40:60 ratio):

O'Connor $412, '188. 48
Friel 674, 615. 85

—Evaluation 3 (using the most recent estimate of requirements,
the third quantity takeoff, and applying the higher of O'Connor's
two prices for any given item and the lower of the two prices
submitted by the next two lowest bidders):

O'Connor $747, 152
Friel 723,468
Free State 650, 230

Friel believes that GSA has erred in concluding that the resolution
of an unbalanced bidding situation turns solely upon the propriety of
the bid evaluation factors. Friel's position can be summarized as fol-
lows. The propriety of the evaluation factors represents only the first
step in a proper analysis. If an IFB is structured so as to encourage
unbalanced bidding, it is per se defective and no bid can be properly
evaluated; there is insufficient assurance that any award will result in
the lowest cost to the Government. On the other hand, if the IFB
evaluation factors reasonably weight th.e several unit prices according
to their relative importance on some bona fide and reasonable basis
such as prior year requirements, the IFB evaluation formula dis-
courages bid unbalancing and is proper. If a mathematically unbal-
anced bid is submitted, consideration of the range over which require-
ments may reasonably be expected to fluctuate is simply a means to
determine whether that bidder, through intentional unbalancing of its
bid, has prevented a proper evaluation of its bid.

Friel cites Mobilease Corporation, 54 Comp. Gen. 242 (1974), 74—2
CPD 185, in support of the proposition that resolution of bid un-
ba'ancing cannot be limited solely to the propriety of the bid evalua-
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tion criteria. Global Graphics, Incorporated, 54 Comp. Gen. 84 (1974),
74—2 CPD 73, is also cited in support of a two-step analysis, i.e., con-
sideration of the propriety of the evaluation formula, as well as "the
independent principles which focus upon individual bidder conduct."
Friel believes that B—172789, July 19, 1971, recognizes that bidder
conduct of intentionally unbalancing its bid to a material extent re-
quires rejection of that individual bid notwithstanding the propriety
of the IFB evaluation factors. Also, B—172154, April 23, 1971, is cited
as an example of a case focusing solely on bidder conduct—a situation
where, regardless of the evaluation factors, the extent of bid unbalanc-
ing was so great that sufficient doubt arose that an award to the bidder
would result in the lowest cost to the Government.

Following this reasoning, it is Friel's position that O'Connor's bid
is materially unbalanced and must be rejected, and that award should
be made to Friel, which submitted the lowest-priced, responsive bid.
Friel points out that the three quantity takeoffs developed by GSA are
"extremely disparate," and that GSA cannot, by mechanically plug-
ging unit prices into new evaluation quantities, conclude that the
materially unbalanced O'Connor bid is lowest. Friel also points out, as
noted supra, that GSA's calculations that O'Connor's bid is lowest
based on the third quantity takeoff are in error.

Moreover, Friel points out that aside from the numerical totals, GSA
has overlooked the drastic sensitivity of O'Connor's bid in relation to
changing requirements, since the price difference between the O'Connor
and Friel bids is relatively slight, and with possible changes in GSA's
estimated quantity of requirements—as illustrated, for example, by the
third quantity takeoff—the O'Connor bid is displaced as lowest.

Free State's position is that the bids must be evaluated on the basis
of the evaluation factors stated in the IFB. Free State believes that
to apply new evaluation factors to bids already submitted " * * is
to engage in conjecture and speculation of so vast a degree as to leave
the Government in the position of awarding a contract which has
never been advertised and on which the bidders have had no informed
opportunity to prepare an intelligent competitive bid." Free State
agrees with GSA's original position that IFB—49528 should be
canceled.

In addition to the decisions of our Office mentioned supra, the parties
have cited other decisions dealing with unbalanced bidding. We will
take advantage of this opportunity to clarify our position on the issues
of unbalanced bidding raised by the parties. Having reviewed the facts
of record and our decisions, we believe the following principles are
pertinent.
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B—168205(1), June 30, 1970, describes unbalanced bidding as
follows:

* * * The term "unbalanced" * * * is applied to bids on procurements which
include a number of items as to which the actual quantities to be furnished is
not fixed, in which a bidder quotes high prices on items which he believes vill
be required in larger quantities than those used for hid evaluation, and/or low
prices on items of which he believes fewer will be called for. * * *

Our Office has recognized the two-fold aspects of unbalanced bid-
ding. The first is a mathematical evaluation of the bid to determine
whether each bid item carries its share of the cost of the ivork plus
profit, or whether the bid is based on nominal prices for some work
and enhanced prices for other work. The second aspect—material
unbalancing—involves an assessment of the cost impact of a mathe-
matically unbalanced bid. A bid is not materially unbalanced unless
there is reasonable doubt that award to the bid'der submitting a mathe-
matically unbalanced bid will not result in the lowest ultimate cost
to the Government. See Mobilea8e Corporation, supra. We think the
controversy in this case largely involves a question of how it is deter-
mined that material unbalancing is present.

We believe that, as a general rule, the inquiry into material Un-
balancing begins with an examination of the solicitation and its
evaluation formula. The determination that a mathematically unbal-
anced bid has been submitted has the effect of calling into question
the accuracy of the solicitation's estimate of the anticipated quantity
of work and, thus, the evaluation basis upon which bids or offers are.
being considered for award. If, after examination, the contracting
agency believes that the solicitation's estimate is a reasonably accu-
rate representation of actual anticipated needs, then the mathemati-
cally unbalanced low bid may be accepted. See R c R Inventory Serv-
ice Inc., 54 Comp. Gen. 206 (1974), 74—2 CPD 163; of. 51 Comp. Gen.
792 (1972).
On the other hand, in cases where the contracting agency con-

cludes after examination that the solicitation's estimate is not a rea-
sonably accurate representation of actual anticipated needs, we have
indicated that the solicitation should be canceled. See B—159684, Oc-
tober 7, 1966; B—164429, August 21, 1968.

It is also pertinent to note that in determining whether a cogent
and compelling reason exists to cancel an IFB, consideration of at

least two basic factors is involved—whether the best interests of the
Government would be served and whether bidders would be treated in
an unfair and unequal manner. The fact that the terms of an IFB
are deficient in some way does not necessarily justify cancellation
after bids have been opened and bidders' prices exposed. For in-
stance, even in a case where the agency believed the IFB's purchase
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description to be materially deficient, our Office found no cogent and
compelling reason to support the cancellation where bidders had of-
fered to meet the Government's actual requirements and the cancelia -
tion was believed to damage the integrity of the competitive bidding
system. See 52 Comp. Gen. 285 (1972). In Joy Manufacturing Com-
pany, 54 Comp. Gen. 237 (1914), 74—2 CPD 183, the agency canceled
an IFB and proposed to resolicit because it desired to add additional
specifications. However, it appeared that the low, responsive bid had
ofrered an item which might meet the additional specifications which
were proposed to be added. In these circumstances, our Office held
that acceptance of the low bid—if it were found to meet all of the
Government's actual needs—would work no prejudice to the other
nonresponsive bidders.

Even where the deficiency in the IFB is related to the method of
calculating the lowest overall price, cancellation is not necessarily
justified. For example, in 50 Comp. Gen. 583 (1971), it appeared that
the IFB's provisions concerning award on aggregate and separable
items were defective. We held, however, that since the record did not
show that competition for the total work 'was adversely affected by
the award provisions, award should properly be made to the lowest
overall bidder.

Decisions such as 52 Comp. Gen. 285, Joy Manufacturing Company,
and 50 Comp. Gen. 583, 8upra, are readily distinguishable from the
present situation. Here, the deficiency in the IFB covers the sum total
of the work being called for (i.e., the estimated quantum of require-
ments) and this factor, in turn, directly controls the bid prices.

In this light, the initial difficulty with GSA's position is that its
reevaluations demonstrate, in our view, the existence of a reasonable
doubt that acceptance of the O'Connor bid, or award to any mathe-
matically unbalanced bidder, would result in the lowest ultimate cost
to the Government. There are two reasons for this. The first is the
substantial variations between the IFB's estimates and the succeeding
estimates. This in itself tends to create substantial doubt that award
to any mathematically unbalanced bidder or, for that matter, any
bidder, would result in the lowest cost. In other words, where the
IFB's estimates are not reasonably accurate, there is a strong indica-
tion per se that material unbalancing is, present. In this regard, it
must be noted that whatever estimated quantities are used in evaluat-
ing the bids are, of course, precisely that—estimates of what may be
ordered in the future under the contract. There are no "actual require-
ments" on which to evaluate bids, and the substitution of one estin\ate
for another merely reflects the agency's best judgment, at a given
point in time, of what may transpire in the future and what ultimate
costs the Government may incur.
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The second reason is that under one of the evaluations—the third
quantity takeoff—the O'Connor bid is not low. This, in our view, con-
firms the existence of a reasonable doubt that any award to a mathe-
matically unbalanced bidder or any bidder would result in lowest
overall cost. See, in this regard, GSA's position concerning the pro-
posed cancellation of IFB-49529, infra.

In addition, we believe that the procedure employed by GSA in re-
evaluating the bids based on substantially different quantity estimates
is in itself contrary to the requirements of 41 U.S.C. 253(b) (1970).
T'his law requires that after advertising, award shall be made to that
responsible bidder whose bid, conforming to the IFB, will be most ad-
vantage,ous to the Government, price and other factors considered.
We have stated that among the purposes of this provision is to give
all persons equal right to compete for Government contracts. 36 Comp.
Gen. 380 (1956).

We understand the distinction drawn by GSA, spra, that its re-

evaluations were only for the purpose of demonstrating that the IFB's

evaluation criteria served their intended function of identifying the
lowest bid. However, we believe that the net effect of a procedure of
this type is to introduce totally new evaluation factors into the procure-
ment. To sanction this approach would mean that any instance where
mathematically unbalanced bids are submitted could result in a re-
evaluation by the contracting agency using some basis other than the
one specified in the IFB.

One apparent problem with this approach is that in the absence of
any protests, the reevaluation would presumably be conducted with-
out the bidders' knowledge. This would be contrary to the open and
public nature of advertised procurement procedures and to the re-
quirement that the IFB inform all bidders of the objective factors upon
which they are to submit their bids and on which their bids are to be
evaluated. See 36 Comp. Gen., s'upra. Also, in any case involving un-
balanced offers in a negotiated procurement, e.g., Global Graphic8,
Incorporated, supra, a reevaluation process of this kind would of
necessity be conducted on a confidential basis, because disclosure of
the number, identity and ranking of offerors prior to award of a
negotiated contract is prohibited. See FPR 1—3.805—1(b) (1964 ed.
Circ.1) (41 C.F.R. 1—3.805—1(b) (1974)). Unless the details of the
evaluation were made public after the award, offerors would have no
means of knowing how their offers w-ere evaluated, or whether they
would have a basis for protest.

Also to be noted is the fact that as the estimates used in the re-
evaluations change, the possibility is raised that the bidders, if they
had the opportunity, might change their pricing strategy and offer
different bid prices. We believe that proposed acceptance of an appar-
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ent low bid, which is based, in effect, on a revised evaluation formula,
must be viewed as making an award on a basis as to which unsuccessful
bidders have not had an opportunity to compete.

For the foregoing reasons, we believe that GSA's proposed accept-
ance of the O'Connor bid is not proper. IFB -49528 should be canceled
and the requirement resolicited based upon what GSA, in its best
judgment, believes to be a correct estimate of actual anticipated needs.

It appears that GSA, in adopting the position it has taken in this
case, was relying primarily on Global Graphics, Incorporated, supra.
GSA has cited this decision in support of the proposition that a:n IFB's
evaluation criteria may be defective, but not so defective as to constitute
a cogent and compelling reason to cancel the solicitation.

Global Graphics involved a situation where an RFP did not specify
estimated quantities. Our decision noted that the low offer was unbal-
anced, but that the contracting agency also believed the price was
fair and reasonable when compared to prices previously paid for the
supplies. This result could he read, as GSA has done, as implying that
although a solicitation is defective in failing to discourage unbalanced
offers, an unbalanced offer could nonetheless be accepted absent a
sufficient quantum of doubt that the award would not represent the
lowest cost to the Government.

As with all decisions of our Office, Global Graphics must stand upon
its own facts. Given those facts, to the extent that the decision may be
susceptible of the interpretation stated by GSA, it will no longer be
followed by our Office. In this regard, we would note that the solicita-
tion in Global Graphics lacked any estimate of anticipated require-
ments, and that our decision specifically noted that, due to substantial
performance of the contract, corrective action was not in the Govern-
ment's best interests. In this regard, we have taken the position that the
absence of estimated quantities in solicitations—encouraging unbal-
anced bidding and making it impossible to determine whether the bid
prices are fair and reasonable—properly calls for cancellation of the
solicitation. See 43 Comp. Gen. 159 (1963).

As for Friel's position, we think that the foregoing discussion is
sufficient to indicate that the appropriate course of action in the present
case is to cancel IFB —49528. We do not believe that the decisions of
our Office cited by Friel, supra, support its proposed disposit:ion of
the bids under the circumstances of this case.

Mobilease Corporation, supra, does indicate that a showing of
bidder conduct involving collusion or fraud is an element in deter-
mining whether to accept an unbalanced bid; however, the decision
also points out that " * * the more critical test of unbalancing is the
quantum of doubt surrounding the price which the Government must
ultimately pay as a result of its decision to accept a mathematically
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unbalanced bid." 54 Comp. Gen. 242, at 246. Without attempting to
delineate what kind of evidence would be necessary to make a showing
of collusion or fraud, we think it reasonably clear that variations
among bidders in prices quoted for different items are insufficient,
since such variations are normally to be expected under the circum-
stances. See 35 Comp. Gen. 33 (1955).

B—172789, supra, involved a situation where the IFB's estimated
requirements, based on orders placed under the predecessor contract,
were believed to be "as accurate as this agency can make them." In
addition, in its consideration of the protest the a.gency attempted to
estimate at what point in production the protester's bid would become
more advantageous to the Government and decided that, based on the
quantities ordered in the last 25 orders placed under the predecessor
contract, the apparent low bid would offer the lowest price. The a.gency
therefore proposed to accept the apparent low bid, and our decision
denied the protest against this action. We do not read this decision
as supporting Friel's proposition that a bidder's conduct in materially
unbala.ncing its bid requires rejection of the bid notwithstanding the
propriety of the IFB's evaluation criteria.

Our decision B—172154, supra, is not entirely specific on the issue of
whether and to what extent the IFB was considered defective. The
decision could be interpreted, as Friel has done, to support the proposi-
tion that a bidder's conduct alone could properly result in iejection
of that bidder's materially unbalanced bid, and that the next low hid
could properly be accepted. Since, in the present case, we have deter-
mined that the IFB's estimates per se were so defective as to reasonably
indicate the existence of material unbalancing, we do not believe that
B—172154, supra, is directly in point.

We would also note that B—161208, August 8, 1967, a decision not
cited by the parties, involved a situation somewhat similar to the one
here. In that case GSA canceled an IFB because of erroneous weight
factors, revised them, and resolicited. After bids were opened under
the second IFB, GSA examined the revised weight factors, concluded
that they still did not accurately reflect the potential requirements, and
made further revisions. GSA concluded, after applying the final re-
vised weight factors to the bids already opened. that awards to the
apparent low bidders under the second IFB would result in the lowest;
ultimate cost to the. Government. Our decision did not object to this
conclusion.

B—16 1208, supra, is lacking in detail as to the extent of the defects in
the second IFB's weighting factors and the closeness of the various
bid prices. The IFB involved work in two service areas. As to the first
area, the weights reportedly contained "inaccuracies," and the apparent
low bid was unbalanced. As to the second service area, the final revised
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weights were "markedly changed" from those in the second IFB, but
it was reported that the low bid on that portion of the work was not in
any respec.t unbalanced. We note that if the revised weight factors in
the second IFB had been believed by GSA to be reasonably accurate,
though not 100 percent accurate, then consistent with our views as
expressed in this decision, awards could have been made. However, to
the extent that B—161208, supra, suggests that awards could be made
based upon estimates which were not reasonably accurate, it will no
longer be followed by our Office.

IFB—49529

This 1F13 was basically similar to IFB—49528 with respect to unit
price bidding and method of evaluation except that the total of ex-
tended unit prices for work during Government working hours was
multiplied by a factor of 10 percent and the total of extended unit
prices for non-Government working hours was multiplied by a factor
of 90 percent.

The evaluated bid prices were:

O'Connor $267,671.40
Free State 278,338.50
Klein Construction Co., Inc 391,280.00
Tuxedo Contractors, Inc 437,575.00
Friel 464,357.50
Ogburn & Associates, Inc 483,698.00
Doit Contractors, Inc 508,165.00
Elrich Construction Co., Inc 979,993.00

GSA proposed to cancel this IFB and resolicit because the evalua-
tion formula was defective. GSA believes that the primary defect is
that actual prior year experience indicates the Government hours vs.
non-Government hours requirements arise in about 50: 50 proportions,
not 10: 90. GSA's June 24, 1975, report pointed out that if O'Connor's
bid was accepted and the requirements were to run in a 50: 50 ratio,
O'Connor would be paid more than the next low bidder.

Also, GSA's July 14, 1975, report included calculations applying
the actual requirements under the prior contract to the bids and cor-
recting for a 50: 50 ratio. O'Connor's bid totaled $594,496.97 and Free
State's bid $515,113.30.

Based on a determination that cancellation of IFB —49529 would
be in the best interests of the Government GSA proceeded to cancel
the IFB and resolicit under IFB —49549.

O'Connor has protested against the cancellation. In is July 31, 1975,
letter to our Office, O'Connor took the position that GSA should re-
consider the cancellation, because it is only sensible to assume that most
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orders will in fact be placed for work during non-Government hours,
so as to accommodate Government personnel and save expense to the
Government.

In light of our views expressed supra, in connection with IFB
—49528, we have no objection to GSA's cancellation of IFB —49529.

In view of the foregoing, the protests and the proposed dispositions
of the bids and/or solicitations are decided accordingly.

(B—183949]

Securities and Exchange Commission—Fees—Investment Adviser—
Refunds
Annual charge assessed pursuant to User Charge Statute, 31 U.S.C. 483a, by
Securities and Exchange Commission (SEC) upon investment advisers and
deposited in Treasury as miscellaneous receipts, which charge is now considered
erroneous by SEC because of recent Supreme Court decisions, may be refunded
by SEC out of permanent indefinite appropriation established by 31 U.S.C. 725q—1
to pay moneys "erroneously received and covered." This refund is authorized to
all who paid such invalid fee regardless of whether payment was made under
protest.

In the matter of refund by Securities and Exchange Commission of
investment adviser fees, September 22, 1975:

This decision is in response to a request from the Chairman of the
Securities and Exchange Commission (SEC). On March 29, 1974, the
SEC repealed its $100 annual assessment imposed upon investment
advisers registered with the Commission. This fee was charged, pur-
suant to the User Charge Statute, 31 U.S. Code 483a (1970) to all in-
vestment advisers registered with Commission, whether or not any
services were performed on behalf of the registrant. The fee was
imposed only for the years 1971, 1972 and 1973.

The charge was repealed in response to two recent Supreme Court
decisions construing the User Charge Statute. While the decisions did
not deal specifically with these investment adviser fees, the SEC feels
that its annual investment adviser fee did not meet the criteria set
forth in those decisions. See National Cable Television Association,
Inc. v. United States, et al., 415 U.S. 336 (1974) and Federal Power
Cominission v. New England Power Companj, et al., 415 U.S. 345
(1974). Cf. id., fn. 4, p. 350, where these fees are mentioned.

The Commission is now in receipt of numerous requests for re-
funds of the $100 fee from persons registered as investment advisers
during the 3 years in question. The Commission desires to return the
fees but it questions the right of a person to a refund of fees errone-
ously collected in the absence of a protest at the time the fee was
paid. In this regard we are advised that it would probably be im-
possible for the Commission to ascertain whether any given registrant

598—958 0 — 76 - 5
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paid under protest. Hence the Chairman of SEC seeks our decision
on the SEC's authority to refund the subject fees.

If the SEC, in accordance with the aforementioned Supreme Court
decisions, determines that it has erroneously assessed the annual in-
vestment advisers fees, and if it has deposited those funds as mis-
cellaneous receipts in the Treasury, it may initiate action to refund
those moneys out of the permanent indefinite appropriation estab-
lished by 31 U.S.C. 725q—1 (1970). That section appropriates to
the Treasury Department, out of any moneys not otherwise appro-
priated, such sum—to be known as a permanent indefinite appro-
priation— as may he necessary for the purpose of refunding moneys
erroneously received and covered into the Treasury. There is nothing
in that section which differentiates between funds received under pro-
test and those received without protest. Moreover, as an equitable
matter, when the Government has erroneously charged a fee, we see
no reason t in effect penalize those -who do not raise objections to pay-
ment of the fees to the charging agency. Hence, if the SEC desires,
it may, in our view, refund the erroneously received and covered funds
to all those who paid it.

The Chairman suggests that if a refund is authorized, the fees
should be reclassified from the original receipt account to the SEC's
deposit fund suspense account 50X6875. However, since in the instant
situation the investment adviser fee was void ab initio, the procedure
set forth in paragraph (2) of our circular letter of March 24, 1960,
B—142380 (a copy of which is being sent to the Chairman of the SEC),
to the heads of departments, independent establishments and others
concerned, must be employed in the refund of the subject fees. See
also Treasury Fiscal Requirements Manual, section 3070.10 (1973).

(B—183463]

Contracts—Negotiation—Reopening—Propriety—Auction Bidding
Not Indicated
Various changes made to specification requirements and evaluation scheme
after submission of initial best and final offers, resulting in additional calls for
new best and final offers, does not indicate presence of "auction bidding" since
record shows changes were based on legitimate Government needs which war-
ranted reopening negotiations. Neither is auction indicated by fact that reduced
price offered in revised best and final offers was not related to change, since
offerors are free to revise proposals in any manner they deem appropriate once
negotiations are reopened.

Contracts—Negotiation—Requests for Proposals—Protests Un-
der—Favoritism Alleged—Evidence Lacking
Offeror's claim that agency showed favoritism toward other offeror by waiving
certain specification requirements is not supported by record, which shows
only that one specification requirement was relaxed and such relaxation ac-
commodated both offerors.
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Contracts—Negotiation—_Offers or Proposals—Best and Final—
Additional Rounds—Leveling Alleged
Series of specification changes and requests for new best and final offers did
not cause technical "leveling" of proposals, which refers to unfair practice of
helping an offeror bring unacceptable proposal ip to level of other adequate
proposals through successive rounds of negotiations, since the only two proposals
under consideration were both regarded as acceptable throughout testing and
evaluation period and proposal which protester regards as having been brought up
to level of its proposal was regarded by agency as superior proposal.

Contracts-Negotiation—Evaluation Factors-Factors Other Than
Price—Technical Acceptability
Although cost was listed as the least important of four evaluation factors
used in the evaluation of proposals leading to the award of fixed price contracts,
protester's claim that cost was ignored by agency is incorrect, since cost was
considered both in computation of numerical scoring and again in source selec-
tion process. Since negotiated procurement was involved, award may be made
to technically superior offeror, notwithstanding that offeror's higher price.

Contracts-Negotiation—Evaluation Factors-Cost Analysis-
Normalized Treatment
"Normalization" methodology used to compute dollar value of technical point
spread between proposals did not conform to established relative weights and
produced misleading result which could have affected source selection decision.
Therefore, Comptroller General recommends that source selection decision be
reconsidered on basis of appropriate computation.

Contracts—Negotiation—Prices__Reasonableness
Agency's failure to audit revised proposal is not objectionable, since contract-
ing officer need not request audit when sufficient information is available to
determine price reasonableness and determination that such information is
available is not subject to question unless clearly erroneous.

Contracts—Negotiation—Requests for Proposals-Protests Un-
der—Timeliness—Solicitation Improprieties
Protester's claim that agency unduly restricted competition by seeking produc-
tion proposals only from development contractors instead of conducting new
competition is untimely, since under 4 C.F.R. 20.2(a) the issue should have been
raised prior to the date set for receipt of proposals.

Contracts—Negotiation—Awards——Multi.Year Basis
Award of negotiated contract on multi-year basis when technical considerations
rather than cost were primary factors for award was inappropriate since multi—
year contracting method envisions award on basis of lowest evaluated unit price.

In the matter of the Bell Aerospace Company, September 23, 1975:

Bell Aerospace Company has protested against the award of pro-
duction contracts to the Singer Company, Kearfott Division, for a
Marine Remote Area Approach and Landing System (MRAALS).
Bell claims that the conduct of the procurement, including the selec-
tion and application of evaluation factors, specification changes, and
multiple requests for best and final offers was improper, resulted in
"auction bidding," and reflected favoritism toward Singer. Bell
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asserts that; a proper evaluation would result in award to Bell as the
technically superior and lower priced off eror.

We have extensively examined the various matters raised by this
protest and, as more fully discussed below, it is our conclusion that,
for the most part, the record does not support the allegations made by
Bell. However, it appears to us that a cost normalization technique
used by the Navy to determine the dollar value of the superior rated
proposal produced a misleading result which could have influenced the
source selection decision. For that reason, we are recommending that
the Navy reconsider its selection decision on the basis of the views ex-
pressed herein.

The MRAALS is a microwave beam approach and landing system
which is intended to enable helicopters and other vertical takeoff and
landing types of aircraft to land in remote areas under conditions of
minimum visibility. It consists of a ground subsystem and an air-
borne subsystem. In 1972 the Naval Electronic Systems Command
(NAVELEX) conducted a competitive procurement which resulted
in the award of parallel development fixed price incentive contracts
to Bell and to Singer, pursuant to which each contractor was to de-
velop and furnish MRAALS ground and airborne subsystem test mod-
els. The contracts contained an option clause allowing the Government
to award a production contract for the ground subsystem "to the
successful Phase I contractor," as well as a requirement for the con-
tractor to submit a proposal for the production of ground subsystem.
Both contractors furnished the test models and production proposals
in 1973. In November of that year, the contracts were modified to re-
quire the submission of a proposal for the production of the airborne
subsystem, and to provide that evaluation of such proposals and any
award made as a result thereof would be by the Naval Air Systems
Command (NAVAIR). In January 1974 airborne subsystem pro-
posals were submitted by both contractors.

Subsequently, NAVELEX conducted discussions with, and in June
1974, received best and final offers from the two contractors on the
ground subsystem proposals. However, in December 1974, Bell and
Singer were advised that each contractor's proposal for the sub-
system was to be combined into a single proposal, that the evaluations
of each subsystem would be weighted equally, that a single contractor
would be selected for both subsystems, but that separate awards would
still be made by NAVELEX and NAVAIR. Combined best and final
offers for both subsystems were submitted in January 1975, and again
in February after the Navy modified certain requirements. Technical
and cost evaluation of the two final proposals resulted in a score of
921.8 for Singer and 851.5 for Bell, although the Bell price ($7,863,-
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971 for the ground subsystem and $2,539,438 for the airborne sub-
system) was lower than the Singer price ($8,492,932 for the ground
subsystem and $4,414,000 for the airborne subsystem). On March 12,
1975, a firm, fixed price 2-year contract for the ground subsystem
was awarded to Singer. Bell protested to this Office on March 19,
1975. In May 1975, NAVAIR awarded the airborne subsystem con-
tract to Singer, notwithstanding the penclency of the Bell protest,
upon a determination that delivery of the MRAALS would be "un-
duly delayed" if prompt award was not made.

We will first consider Bell's assertion that the Navy conducted
an auction on this procurement. The Armed Services Procurement
Regulation (ASPR) states that "Auction techniques are strictly pro-
hibited; an example would be indicating to an offeror a price which
must be met to obtain further consideration, or informing him that
his price is not low in relation to another offeror." ASPR 3—805.3

(c) (1974 ed.). Here, Bell does not assert that Singer was given a
price it had to meet. Rather, Bell suggests that Singer was informed
that its price was not low with respect to Bell's price and that the
"auction bidding" is indicated by substantial changes in Government
requirements which were used to justify calling for new best and
final offers which in turn enabled Singer to lower its prices by amounts
unrelated to those changes. In this regard, Bell has presented a detailed
analysis of the various changes which purportedly shows that those
changes were more illusory than of any real substance.

The question of whether an auction has been conducted through
the reopening of negotiations and the submission of new best and
final offers must be determined in the light of the particular circum-
stances of each case. 50 Comp. Gen. 619 (1971) ; B—173482, October 1,
1971. The fact that best and final offers are repeatedly requested by a
contracting agency does not automatically establish the creation of
an auction. See Patty Precision Product$ Company, B—182861, May 8,
1975, 75—1 CPD 286. Although, as suggested in the latter case, re-
quests for new offers which are not based on substantial changes
to existing solicitation provisions and requirements may indicate the
possible existence of an auction, we "would not be justified in ques-
tioning the legality of a contract awarded where the solicitation has
been modified * * * subsequent to * * * submission of best and final
offers, unless such action is fraudulent, capricious, arbitrary, or is
so grossly erroneous as to imply bad faith." B—173482, supra. There-
fore, we must closely examine the revisions which led the Navy to
request best and final offers on three occasions.

The first changes of which Bell complains were set forth in a
NAVELEX letter dated December 6, 1974. It was this letter that
required the submission of combined proposals and provided for the
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equal weighting of the ground and airborne subsystem evaluations and
the selection of a single contractor for both subsystems. The letter
incorporated a new NAVAIR specification which controlled the design
of the airborne subsystem. In addition, the letter updated the ground
subsystem specification by incorporating changes which had been set
forth in previous NAVELEX letters and by making "the following
new changes :"

1. A split-site operation using two ground subsystems was estab-
lished as a firm requirement. Previously, the capability for split-site
operation was listed as an option.

2. .A requirement for 252 air to ground TACAN channels was im-
posed.

3. The weight limitation of 80 pounds for the "Az/El and DME
transmitting groups" was changed to 110 pounds. Bell argues that
the requirement for split-site operation and 252 channels had pre-
viously been established by the NAVELEX letters, and that the weight
change was merely a reflection of an existing contractual provision
envisioning weights of over 80 pounds.

The record shows that between February and May 1974 NAVELEX
sent Bell a series of letters which contained questions and specifica-
tion changes which were to be discussed and which were to result in
the submission of a best and final offer by June 10, 1974. These
letters requested a priced option for a splitsite system, and we agree
that standing alone, the conversion of that option to a firm require-
ment did not involve the type of change necessitating a new call for
best and final offers. Neither, in our opinion, did the imposition of
the 252 channel requirement. Although it is not clear that the require-
ment was established by these letters (on the one hand, Bell believes
the existing specifications encompassed it; on the other hand, while a
May 1, 1974, NAVELE,X letter stated "A minimum of 252 TACAN
(X-Y) operating channels * * * is required and shall be usable with
AN/ARN—84 TACAN equipped aircraft," a subsequent letter dated
May 31, 1974, changed the provision to "the MRAALS Ground Sub-
system shall be capable of 'Inverse' TACAN operation based on the
AN/ARN—84."), it appears that the June 1974 best and final offers
from both Bell and Singer were based on the 252 channel requirement.

However, we think the weight limitation did involve a material
change. Although Bell refers to a contract clause which provided for
a penalty of $2,000 per pound (up to a maximum of $40,000) for each
pound by which the ground subsystem exceeded 80 pounds as sufficient
contractual authority for the off erors to furnish subsystems weighing
more than 80 pounds, -we believe that the relaxing of the desired weight
limitation from 80 pounds to 110 pounds, thereby eliminating the
penalty, is a substantial change from the initial requirements. See
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B—171349, November 17, 1971. In this regard, we note that the weights
of the Befl and Singer models were 88 and 98 pounds, respectively,
and that the Navy reports that both contractors' subsystems required
changes which would increase the weight of the production units.
Thus, while it appears that the change in weight limitation was made
to accommodate the two competing designs, the relaxation of the
weight ceiling to 110 pounds conceivably could have provided Bell
and Singer more flexibility in designing their subsystems which could
have 'impacted on cost. Under these circumstances, we think it was
reasonable for the Navy to view the weight change as warranting a
call for revised proposals. See ASP1R 3—805.4.

In addition, we think it is clear that adoption of the revised evalu-
ation scheme made it incumbent upon the Navy to give Bell and Singer
an opportunity to submit revised proposals. We have repeatedly stated
that offerors should be informed of each evaluation factor and its
relative importance so that both the procuring activity and the re-
sponding offerors may be on common ground with respect to an under-
standing of the basis for selection for award. See AEL Service Cor-
poration, et. al., 53 Comp. Gun. 800 (1974), 74—1 CPD 217, and cases
cited therein. The requirement to so inform off erors is now contained
in ASPR 3—501(b) Sec. D. Thus, once the Navy decided to depart
from its original procurement plan of awarding a contract only for
the ground subsystem and instead award contracts to a single con-
tractor on the basis of separate evaluations of equally weighted ground
and airborne subsystem proposals, it was required to so notify the two
off erors and provide them with an opportunity to submit revised pro-
posals on the basis of the newly adopted evaluation plan. Therefore,
we believe that the December 6, 1974, call for best and final offers was
based on substantial changes and cannot be viewed as improper in
that regard.

The next call for best and finals came in a NAVELEX letter dated
February 3, 1975. That letter made two changes to the specified re-
quirements: the conduct of a test required by the airborne subsystem
specification was changed from no stated test level to test level F, and
a data requirement for engineering drawings was deleted and replaced
by an option item at a price to be negotiated. The letter stated that the
basis for the second change "is that this procurement covers all known
Navy/Marine Corps requirements. In the event a requirement for
reprocurument by another Government activity emerges during the
course of this contract, the option may be negotiated at that time."

Bell states that the change to test level F was not significant because
it "did not increase the required test time, but "added only temperature
cycling." However, Bell's own submission to this Office of May 30,
1975, indicates that Bell increased its total price for the airborne sub-
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system by $10,652 because of the "increase in severity of testing."
Thus, this change alone could reasonably be viewed as warranting
another call for best and final offers. In addition, we believe that the
elimination of the requirement for engineering drawings must be
regarded as a substantial change. Bell's price for the drawings was
nearly $45,000; Singer's price was in excess of $1 million. In B—173482,
supra, we stated that an agency's decision to reopen negotiations on
the basis of an additional requirement for manufacturer's drawings,
which resulted in proposal price increases of $22,000 by one offeror
and $175,000 by another, could not be regarded as arbitrary. Simi-
larly, we would not view a call for best and finals on the basis of a
deletion of the drawing requirements as unreasonable. Accordingly,
we must conclude that the Navy had a proper basis for requesting new
best and final offers on December 6, 1974, and February 3, 1975.

With respect to the alleged auction, however, we must also consider
Bell's claim that successive Singer price reductions and the deletion
of the engineering drawing requirement are "evidence" of "auction
bidding," the latter apparently because the Singer price for the draw-
ings was vastly higher than Bell's price. The record shows that dur-
ing cost analysis of the proposals, "it was noted that a discrepancy
existed" in the offered prices for the engineering drawings. This dis-
crepancy was the "apparent disparity" between Bell's price of $44,701
for the drawings and Singer's price of $1,069,673. As a result, a review
was made by a Data Review Board which found "no apparent intended
use" for the drawings and directed the removal of that requirement.
The removal and subsequent reduction of Singer's price is what Bell
regards as evidence that Singer was informed that its price was high
in relation to Bell's price.

While it is clear thatdeletion of the requirement for the drawings
would probably result in the lowering of Singer's proposal price sub-
stantially more than the lowering of Bell's price, the facts of record
do not establish that Singer was told that its price was too high vis-
a vis Bell's price or that Singer attempted to meet Bell's price. In this
regard, we note that Singer, in response to the deletion of the data
requirement, did not lower its price by $1,069,673. Instead, in its pro-
posal dated February 5, 1975, it included a new item identified as "non
recurring Re-design and Drafting" at a price in excess of $52,000 and
offered a total price for the ground subsystem that was only $617,000
less than its Previously offered price. This left Singer's ground sub-
system price more than $622,000 higher than Bell's previous offer.

It is true, as Bell points out, that Singer did lower its prices each
time it submitted a new best and final offer and that these decreases
do not appear to be directly related to the changes which resulted in
calls for new offers. For example, Singer lowered its price for the
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airborne subsystem by $176,000 in its February 5th offer even though
the only change affecting the airborne subsystem involved the in-
crease in testing level, a change which caused Bell to increase its
price. However, once negotiations were properly reopened and new
best and finals were requested, both Singer and Bell were free to
revise their proposals, including price, in any manner they deemed
appropriate, and we will not speculate on the reasons why Singer chose
to reduce its price. B—173482, supra; see also B—177758, July 13, 1973
and B—174947, August 30, 1972. We have noted, however, that "it is
not uncommon for offerors to offer substantial price reductions in the
final stages of negotiations, even without changes in the Government's
requirements." Global Graphics, Inc., 54 Comp. Gen. 84, 87 (1974),
74—2 CPD 73. We also note here that Singer's February 5th price
proposal for the airborne subsystem represented not only an overall
reduction in price, but also a significant restructuring of the various
item prices that make up the bottom line figure. The evidence of record
does not establish that this restructuring and accompanying price
reduction were the result of auction techniques.

Accordingly, in view of the record that has been presented, we
cannot conclude that the award to Singer was the result of an auction.

Bell also contends that the Navy demonstrated favoritism toward
Singer by waiving various specification requirements. Bell states that
the waivers were accomplished through modifications and deletions
which had the effect of technically "leveling" the two competing
proposals. These modifications involved the imposition of a firm re-
quirement for 252 channels; the deletion of a requirement for the
azimuth/elevation guidance station identification coding technique
to be identical to the AN/TRN—28A system; allowing the use of the
AN/ARN—84 TACAN; and changing the weight limitation to 110
pounds. In addition, Bell claims that these first three changes also
constituted a waiver to a ground subsystem specification require-
ment that the production unit be identical to the service test model.

We will consider each of these modifications in turn:
1. 2ô. channels. Singer's test model was designed to operate with

20 channels, but Singer's June 1974 best and final offer was based on
the Navy's obvious desire for a 252 channel operation. If Bell is
correct in its assertion that this was an original specification require-
ment (our record is not dispositive of this point), then it would appear
that the Navy during negotiations insisted upon Singer's compliance
with it. If the requirement was not added until after Singer delivered
its test model, then the new requirement would appear to have placed
an additional burden on Singer. In either event, we fail to see how
the Navy "waived" this requirement for Singer.
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2. Identicality with AN/TRN—8A sy$tem. Bell states that Singer
did not comply with this original specification requirement. The Navy
states that the modification, which changed a mandatory provision
to a permissive one, was made "to clarify the Government's actual
intent which had not been reflected in the original requirements." This
may well have been of benefit to Singer. However, the record does
not establish that the change was not also made to reflect actual Gov-
ernment requirements, and we therefore cannot object to the change
merely because it may have been beneficial to Singer.

3. TA CAN. The Bell system is designed around the AN/ARN-52
TACAN, while the Singer system is based on the AN/ARN—84
TACAN. The original solicitation did not contain an explicit require-
ment that the MRAALS be compatible with a particular TACAN,
but did indicate that the Navy intended to equip 1000 aircraft with
the MRAALS airborne subsystem and that all of those 1000 aircraft
were currently equipped with the AN/ARN—52. Nevertheless, Singer,
according to the Navy, based its successful 1972 proposal on the use
of the AN/ARN—84. In addition, after the test models and produc-
tion proposals had been furnished, NAVAIR, by letter dated April
8, 1974, informed NAVELEX that "The TACANS presently in-
stalled and/or to be installed in the helicopter scheduled for
MRAALS are the AN/ARN-52 and AN/ARN-84. The MRAALS
requirement should state that both MRAALS systems should be com-
patible with either TACAN aircraft installation." This was followed
by the NAVELEX letters of May 1 and 31, 1974, to both offerors,
which, as mentioned above, indicated that the MRAALS would have
to be "usable with" or based on AN/ARN—84 TACAN equipped
aircraft. Ultimately, the updated ground subsystem specification
transmitted with the Navy's December 6, 1974, letter included the
statement that "Compatibility with existing airborne components of
C-SCAN * * * and TACAN (Radio Sets AN/ARN-52 or AN/ARN-
84), or both :is required."

Bell contends that the Navy actually needs a MRAALS that is
compatible with the AN/ARN—52, that Singer's failure to produce
such a system precluded the Navy's cross-testing of Singer's. ground
subsystem, and that the Navy's willingness to accept the Singer
MRAALS without such testing and the specification change which
explicitly permitted compatibility with either the AN/ARN—52 or
AN/ARN—S4 reflect nothing but bias in favor of Singer.

The record does not indicate why the Navy in 1972 accepted Sing-
er's proposal to furnish a MRAALS based on the use of the AN/ARN—
84. The Navy report furnished in this case states only that "There
is currently within the Navy a directive to include ARN—84 TACAN
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sets in those aircraft programmed for MRAALS." It is also our un-
derstanding that the' Navy hoped to have AN/ARN—84 TACANS
in use in the aircraft by the time the MRAALS would be installed.
However, in an interim report dated September 10, 1974, from the
Commanding General of the Marine Corps Development and Educa-
tion Command to the Commandant of the Marine Corps, it was stated
that while "it is antiOipated that at some future date all the AN!
ARN—52's will be replaced by AN/ARN—84's, it is inevitable that
MRAALS will be exposed to AN/ARN—52's." If that is the case, it
would appear that what the Navy needs is a MRAALS that will
function effectively with both TACAN sets.

In this regard, we are informed 'by the Navy that, notwithstand-
ing the ground subsystem specification change which appeared to per-
mit compatibility with either TACAN, the Navy interprets the over-
all specification as requiring system compatibility with both 'IIACANs,
and that this was made clear to both Bell and Singer during negotia-
tions. We further understand that in its best and final offers Singer
did propose to furnish a system that would be compatible with both
TACANs, but that the proposal did not provide details on this point.
As a result, the Singer proposal was scored lower in this area than it
might have been because, in the view of the Navy's evaluators,
"degraded DME/PDME operation with the ARN—52 is expected."
The Bell system, on the other hand, was regarded favorably in this
area because of its high compatibility with the two TACANs.

We do not see how these circumstances indicate a waiver of require-
ments in favor of Singer. R.ather, it appears that a requirement was
imposed upon Singer which was not originally contemplated by that
company, and that Singer was penalized in the technical evaluation
because it did not demonstrate in detail in its proposal how it would
comply with that requirement. The fact that the Navy relied on
analyses and projections, rather than direct testing, to determine the
likelihood of acceptable (although "degraded") performance by the
Singer system with the ARN—52 TACAN does not, in our view, indi-
cate favoritism to Singer, since the extent to which testing is required
is a matter of judgment for agency technical personnel. See Hoffman
Electronics Corporation, 54 Comp. Gen. 1107 (1975), 75—1 CPD 395,
and cases cited therein. Under the circumstances, we cannot say that
the Navy acted unreasonably in not requiring actual testing.

4. Weight. As discussed above, the weight change appears to have
been made to accommodate both contractors' systems since both
ground subsystem test models weighed more than the initially speci-
fled 80 pounds. Bell's assertion that this specification modification
favored Singer therefore apparently stems from the fact that the
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Singer unit, which weighed 98 pounds, exceeded the 80 pound limita-
tion by more than the Bell unit, which weighed 88 pounds. Tinder
these circumstances, we could agree with Bell only if it were shown
that the Government's actual needs permitted relaxation of the weight
ceiling only to a level which would accommodate the Bell unit but not
the Singer unit. Since there has been no such showing, we cannot say
that the Navy's decision to keep both contractors' systems under con-
sideration by tolerating a subsystem weight up to 30 pounds over
the initial limit was the result of bias in favor of one of those
contractors.

With regard to the requirement of identicality between the ground
subsystem service test model and production units, the development
contracts required Singer and Bell to show in their production pro-
posals how that identicality would be achieved. The record indicates
that as a result of testing conducted with the models, both contractors
proposed to make certain changes and both proposals were evaluated
on the basis of these changes. As a result, the ratings in the evaluation
category that included identicality reflected the fact that neither con-
tractor would achieve full identicality. We fail to see how this is
indicative of a waiver solely in favor of Singer.

Finally, we do not agree that the Navy's actions here caused a
technical leveling of the Bell and Singer proposals. Leveling refers
to the "unfair" practice of helping an offeror "through successive
rounds of discussions to bring his original inadequate proposal up
to the level of other adequate proposals by pointing out those weak-
nesses which were the result of his own lack of diligence, competence,
or inventiveness in preparing his proposal." 51 Comp. Gen. 621, 622
(1972). C]early, that is not what happened here. The record indicates
that both the Bell and Singer proposals were considered generally
acceptable throughout the testing and evaluation period; that there
were deficiencies and other problems associated with both contrac-
tors' test models; that proposal changes were made after these areas
were pointed out by the Navy; and that after these changes were made
the Singer system was regarded as overall technically superior. Thus,
it cannot be said that the modifications that were subsequently made
to the MRAALS specifications had the effect of helping Singer
bring its proposal up to the level of Bell's proposal.

We next consider Bell's claim that the Navy did not properly eval-
uate the technical and cost elements of its proposal. Bell believes
that the technical evaluation included the results of Government
testing with the airborne subsystem "in clear violation of the evalua-
tion criteria" and that the cost evaluation was faulty because of the
low weight given to cost as an evaluation factor and because of the cost
normalization technique used by the Navy.
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The development contracts stated that "award will be made to the
Contractor whose proposal and Phase I accomplishments are the most
advantageous to the Government and offer the highest potential for
successfully carrying out the program including primarily excellence
of approach, test results, together with management plan, personnel,
and other factors as well as cost." The contracts then set forth, in
decreasing order of importance, the evaluation areas of technical,
logistics, contractual and management, and cost. In the technical
area, the criteria for the ground subsystem included the results of
all contractor and Government tests, while the criteria for the air-
borne subsystem referred only to "Results of all Contractor tests."

Bell's concern that the results of Government testing of the air-
borne subsystems were considered in the evaluation apparently re-
flects the fact that Bell's airborne subsystem model, while consistent
with what was contractually required, was more basic than the Singer
airborne test model. However, the Navy reports that the test results
"were used primarily to develop a more definitive airborne specifica-
tion," and only "enter(ed) into the evaluation process as a basis for
establishing credibility of the Phase II production proposals."

The record supports the Navy's statemen'ts. The report of the
MRAALS Marine Corps Division Evaluation Board (MCDEB) indi-
cates that the Board, in evaluating the airborne subsystems, did not
score the results of an testing. However, Bell's proposal was regarded
as weak because it did not convincingly establish that Bell could
produce the system in accordance with the desired schedul in light of
the changes that had to be made to its airborne subsystem. This was
reflected in the lower scores Bell received in the technical criterion
"Identification of any remaining risk areas and/or areas requiring
special attention with proposed solution/recommendations" and the
contractual and management criterion of "Proposed Milestones and
Realism." Thus, we do not conclude that the Navy improperly con-
sidered the results of Government testing in the evaluation of pro-
posals. We do note that the Navy's failure to evaluate the results of
contractor testing of the airborne subsystem was contrary to the
stated evaluation criteria. However, since Bell has not objected to this
aspect of the evaluation and since it does not appear from the record
that an evaluation of contractor testing would have had a material
effect on the Navy's selection of a production contractor, we do not
consider that the aiwards may be upset on this basis. E. G. G. In-
corporated, B—182566, April 10, 1975, 75—1 CPD 221; Training. Cor-
poration of America, B—181539, December 13, 1974, 74—2 CPD 337.

Bell's complaint concerning the weight given to cost in this procure-
ment is twofold. First, Bell claiths that the Navy lowered the weight
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originally assigned to the cost factor as a "conscious manipulation
of the evaluation factor" designed to favor Singer. Second, Bell asserts
that the decreased weight rendered cost virtually meaningless as an
evaluation factor despite the established criteria set forth in the devel-
opment contracts and despite various decisions of our Office holding
that cost cannot be ignored in the awarding of contracts.

The record indicates that under the scoring system used by the Navy,
the maximum weighted scores that could be awarded for each sub-
system were 360 for technical, 220 for logistics, and 150 for con-
tractual and management. A December 1974 NAVELEX memo estab-
lished a maximum raw score of 50 for cost which was to be given a
weight of 10 for a maximum weighted score of 500. In February
19'75 the Navy recognized that this would establish cost as the most
important single evaluation factor, although criteria established for
the procurement identified cost as the least important clement of the
evaluation. The Navy therefore determined that a "typographical
error" was made in the NAVELEX memo which, when corrected,
established a weight of 1 and a maximum weighted score of 50 for cost.

The record does not establish whether the Navy's error was in fact
a typographical one. Nevertheless, it is clear that the original weight
assigned to cost was inconsistent with the relative weights of the
evaluation factors set forth in the contracts, and that the Navy's
actions were taken to conform the evaluation with tbe stated criteria.
Although the Navy could have conformed to those criteria by assign-
ing any weight of less than 3 to cost (e.g., a weight of 2.5 applied to the
maximum score of 50 would produce a weighted score of 125, less
than the 150 points possible under contractual and management), it
does not appear that such a higher weight, when applied to the raw
scores given to Bell's subsystems, would have changed the ultimate
result. Accordingly, we cannot agree that the Navy "manipulated"
the cost weight from 10 to 1 in order to benefit Singer.

Bell correctly states that cost cannot be ignored by an agency in the
contractor selection process. See 51 Comp. Gen. 153, 101 (1971) and 50
id. 110 (1970). However, Bell is not correct in asserting that it is
entitled to the awards mere]y because it submitted an acceptable offer
at the lowest price. In a negotiated procurement, cost need not be the
controlling factor and award may be made to a higher-priced, higher-
rated offeror. 52 Comp. Gen. 198, 211 (1972); 50 id. 110, 113, supra;
Stephen J. Hall A aiociates , et al., B—180440, B—132740, July 10, 1.974,
74—2 CPD 17. But, "if a lower priced, lower scored offer meets the
Government's needs, acceptance of a higher priced, higher scored offer
should be supported by a specific determination that the technical
superiority of the higher priced offer warrants the additional cost
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involved in the award of a contract to that offeror." 51 Comp. Gen.
153, 161, spra. This determination must be in addition to any point
scores which reflect cost, since we do not believe "that, where a fixed-
price contract is contemplated, the use for evaluation purposes of a
numerical rating in which cost to the Government is assigned points
along with other factors in itself justifies acceptance of the offer with
the highest number of points without regard to price." 51 Comp. Gen.
at 161, oupra.

We think the record establishes that the Navy did consider cost in
this procurement and that its consideration was consistent with the
views expressed above. The evaluation factors clearly indicated that
cost would be considered, although as the least important of the four
evaluation areas. Under the weighting system used by the Navy, cost
represented approximately 6.4 percent of the numerical ratings, while
echnicai, logistics, and contractual and management counted for ap-
proximately 46.2 percent, 28.2 percent, and 19.2 percent, respectively.
Although cost was thus significantly less important in the numerical
scoring than the other factors, it appears that cost was also considered
separately from the numerical ratings in the final selection process by
the Marine Corps Division Advisory Council (MCDAC), which after
reviewing the Evaluation Board's report, recommended award to
Singer after specifically considering the cost difference between the
two contractors' proposals and concluding that acceptance of Singer's
proposal would be more advantageous to the Government. Accordingly,
we believe cost was given appropriate consideration and that, in this
regard, this case is not significantly different from many others in
which award of a fixed-price contract was made to a higher-priced but
technically superior offeror. See Applied Systems Corporation, B—
181696, October 8, 1974, 74—2 CPD 195; Sperry Rand Corporation,
Uni'vac Division, B—179875, September 12, 1974, 74—2 CPD 158;
Stephen J. Hall d Associates, et al., supra; Radiation Systems I'iwor-
porated, B—180018, June 12, 1974, 74—1 CPD 322; NHA Housing, Inc.,
B—179196, April 24, 1974, 74—1 CPD 211.

We do have some question, however, about the methodology used by
the MCDEB to normalize point scores. Through this "normalization"
process, a dollar value was assigned to the point spread between the
Bell proposal and the higher rated Singer proposal in each of the
evaluation areas of technical and logistics. Using these dollar values,
the Navy decided that there were value advantages to the higher priced
Singer proposal which, in effect, made Singer's ground subsystem
proposal the most advantageous offer from a cost as well as a technical
viewpoint.

It appears to us that the MCDEB's method for computing the dollar
value of the point spreads produced a misleading indication regarding
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the value of Singer's proposal. The MCDEB started with the differ-
ence in scores received by Bell and Singer in the technical and logistics
areas, and then computed for each area the percentage of the maximum
possible points represented by that difference. The following table sets
forth the figures used by the MCDEB for the ground subsystem.

Numerical score Percent of
Bell Singer Maximum Difference maximum

Technical 196. 5 209. 9 360 13. 4 3. 72
Logistics 105. 5 127 220 21. 5 9. 773

The Board then applied those percentages to the Navy's $100,000esti-
mated unit price for the subsystem, which resulted in a finding that
Singer's higher scores were worth $13,493 ($3,720 for technical plus
$9,773 for logistics). The MCDAC added this $13,493 to Bell's lower
unit price of $97,086.08 and concluded that since the $110,579.06 total
was $5,728.05 more than the Singer unit price of $104,851.01, Singer's
proposal for the ground subsystem "provides the Government with a
net unit savings of $5,728.05." (The scores for the airborne subsystem
proposals were also normalized in this fashion based on the estimated
unit price of $40,000, but the MCDAC did not compute any "net unit
savings" for this subsystem.)

Our doubts arise from the Navy's use of cumulative dollar figures
which were computed separately for each of two evaluation factors.
Under this methodology, the cumulative dollar value of a superior
proposal would depend upon the number of individual evaluation
factors used in the normalization process, i.e., the higher the number of
evaluation factors used, the higher the computed cumulative dollar
value (assuming a higher numerical score for the superior offeror for
each of the factors). For example, in the instant case, had the Navy
also considered contractual and management, the third non-cost evalu-
ation factor used to determine numerical ratings (the record is silent
as to why it did not), the value advantage of the Singer proposal
would have been the total of $3,720 plus $9,773, and whatever dollar
value would have been computed for this third evaluation area. In a
more extreme case, the use of many non-cost evaluation factors utilized
in this kind of normalization process would produce a value advantage
in total dollars that could approach the proposed cost of what is being
purchased. We question the effectiveness of this type of computation.

In addition, the methodology used does not necessarily conform to
established relative weights, and in fact did not in this case. As shown
above, the difference for the technical evaluation area was figured on
a base of 360 while the difference for the logistics area was figured
on a base of only 220. Therefore, identical point differences in both
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areas would necessarily result in a higher value for the point spread
in the logistics area. Thus, even though technical was supposed to be
the most important evaluation area, under the Navy's cost normaliza-
tion method an offeror's point superiority in the logistics area would
be worth more than the same point superiority in the technical area.
As a result, the dollar value assigned for the point spread for logistics
was inflated vis-a-vis the value assigned for the technical point spread.
This, in our view, necessarily distorted the relative values of the
proposals.

Quantifying technical point scores in terms of dollar advantage is
a recognized method for determining the proposal most advantageous
to the Government in terms of mix of cost and quality. For example,
in the turnkey housing area, cost/quality ratios are computed on the
basis of proposed price and total technical points awarded. See 7'GZ
Construction Corporation, et al., 54 Comp. Gen. '175 (1975), 75—1
CPD 167; NHA Housing, Inc., supra. Those ratios preserve the rela-
tive weights of the various technical evaluation factors and avoid the
problems inherent in what the Navy did here. A similar result could
have been attained in this case had the Navy, while utilizing its par-
ticular normalization technique, computed the dollar advantage of the
superior proposal on the totals for the evaluation areas to be utilized
rather than the aggregate of separate computations made for each
area. Such a computation would result in the following:

Numerical score Percent of
Bell Singer Maximum Difference maximum

Technical 196. 5 209. 9 360 13. 4
Logistics 105. 5 127 220 21. 5

Totals 302. 0 336. 9 580 34. 0 6. 017

As thus computed, the value advantage in dollars of the Singer pro-
posal for the ground subsystem would be 6.017 percent of $100,000,
or $6,017. Had this figure been used by the MCDAC in place of $13,493,
Bell's price would have been regarded as resulting in a "net unit
savings" of $1,747.95 (Bell price of $97,086.06 plus $6,017 equals
$103,103.06; the difference between that and the Singer price of
$104,851.01 is $1,747.45).

We do not mean to suggest that the Navy had to compute the dollar
value advantage of the tecimical superiority of the Singer proposal in
this way. Although, as stated, this type of computation would pre-
serve the relative weights of the non-cost evaluation categories with
respect to each other, we recognize that it would have the effect of
weighting cost as the full equivalent of the non-cost categories. The
record does not indicate whether the Navy in performing this "nor-

598—958 0 — 76 — 6
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malization," intended such a result. It may well be that the Navy
would regard as more appropriate a "normalization" method that
would not so equalize non-cost factors, but w-ould preserve the relative
weights of technical and logistics with respect to cost. For example,
under such computation, the dollar value of the Singer proposal would
still retain the $3,720 advantage for technical superiority; however, the
$9,773 figure for logistics would be scaled down approximately 38.9
percent to $5,973 (the amount by which logistics is weighted less than
technical) to reflect the relative lower weight given to that category.
Thus, the value of the Singer proposal would be $9,693 ($3,720 plus
$5,973), and this, when added to Bell's lower unit price of $97,086,
would total $106,779, compared to Singer's unit price of $104,851. Thus,
such a computation would not show a "net unit savings" for Bell, but
rather would suggest a slight advantage to the Singer proposal.

The record shows that the source selection official based his deci-
sion on the recommendation of the MCDAC, which reported a value
advantage of the Singer proposal on the basis of the cost normalization
computation. Had the source selection official been advised of the
results of a more appropriate computation as suggested above, he
might not have made the decision he did. However, on the basis of the
record, we cannot say that the source selection authority would have
selected Bell for contract award. As indicated, a reasonable computa-
tion pursuant to the "normalization" approach used here could show
a "net unit savings" for either the Bell or Singer proposal, depending
upon the value vis-a-vis cost that the Navy determines each evaluation
factor differential should have. In addition, even if a proper compu-
tation revealed a "net unit saving" for Bell, we would not regard that
as mandating award to Bell. We have stated that numerical scores are
useful as guides for intelligent decision-making, but that they are not
controlling in the selection process. 52 Comp. Gen. 686 (1973). Simi-
larly, we think that the results of any dollar value computation of
the type done here would not have automatically dictated the selec-
tion of a contractor. We have also recognized that source selection
officials are not required to follow the recommendations made to them
by evaluation and advisory groups. 51 Comp. Gen. 272 (1971). Here,
in addition to the discussion of relative values of the two proposals
which was based on what we regard as an improper computation, the
MCDAC report states:
' * * there is no near "excellent" or better offer but two "acceptable" with one

of those bordering on "marginal." While the process of evaluation, in accord-
ance with the approved criteria, indicates an obvious superiority of the Singer
system it should also be noted that this difference has prevailed throughout the
development of MRAALS. Specifically, the Singer system has performed better
and exhibited fewer technical problems than the Bell System. Also, any tech-
na1 corrections reciuirecl during testing of development models and evaluation
of the production proposals have not been directed by the Government but left
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to the option of the offerors. In every ease the technical design changes offered by
Singer have been more acceptable and of less risk than those offered by Bell. **

This suggests that the Navy's selection official could have reason-
ably determined that acceptance of the Singer proposal would be
more advantageous to the Government notwithstanding Singer's high-
er cost and a dollar value computation in Bell's favor.

In any event, this is not a matter for decision by this Office, but
rather for the source selection official, who must weigh the various
factors involved. "Our role is to test the reasonableness of the result."
Lockheed Propulsion Company; Thiolcol Corporation, 53 Comp. Gen.
977, 1051 (1974), 74—i CPD 339; see also Dynalectron Corporation et
al., 54 Comp. Gen. 562 (1975), 75—1 CPD 17. Therefore, in view of our
conclusions regarding the misleading result of the cost normalization
computation utilized, we are advising the Secretary of the Navy, by
separate letter of this date, that the circumstances warrant a. new nor-
malization computation and a reconsideration of the source selection
decision in light of the views expressed above.

Two other issues have been raised by Bell, both regarding the air-
borne subsystem proposals. One concerns the Navy's failure to perform
an audit; the other concerns allegedly restrictive competition for pro-
curement of the airborne subsystem.

Bell asserts that a cost analysis was performed on the ground sub-
system proposals, but not on the airborne subsystem proposals. Bell
contends that this "denied Bell the right to fully and fairly compete
and have its proposal fairly evaluated." ASPR 3—807.2(a) states
that "Some form of price or cost analysis is required in connection with
every negotiated procurement action. The method and degree of
analysis, however, is dependent on the facts surrounding the particular
procurement and pricing situation." ASPR 3—801.5(b) (1) provides
that the contracting officer need not request an audit review if infor-
mation "already available * * * is adequate to determine the reason-
ableness of the proposed cost or price." We have held that under
such a provision there need not be an audit of proposals "submitted
on each and every round of a negotiated procurement." 50 Comp. Gen.
418, 424 (1970). We have further held that "whether or not 'already
available' information is 'adequate' is a matter primarily within the
discretion of the procuring activity, which will not be questioned by
our Office unless shown to be clearly erroneous." 50 Comp. Gen. at 424.
There has been no such showing in this case.

Bell also states that once the Navy decided to procure the airborne
subsystem, it unduly restricted competition by considering offers only
from Bell and Singer instead of conducting a new competition. Bell
overlooks the fact, however, that only Bell and Singer, as the develop-
ment contractors, were in a position to furnish both MRAALS sub-
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systems. See Hoffman Electronics Corporation, supra. In any event,
Bell's assertion in this regard is untimely, since this point should have
been protested prior to the date for submission of offers to furnish the
airborne subsystem. See 4 C.F.R. 20.2(a) (1975).

Although this point has not been questioned by Bell, we note that
the contract awarded by NAVELEX was on a multi-year basis. ASPR

1—322.2(b) provides that when multi-year procurement is used for-
mal advertising is the preferred method of procurement. Further,
ASPR 1—322.4(a) provides that multi-year awards are to be made on
the basis of lowest evaluated unit price except in situations not ap-
plicable here. See 50 Comp. Gen. 788 (1971). We believe that award on
a multi-year basis is inappropriate for the type of procurement con-
ducted here since multi-year does not envision award primarily on the
basis of techthcal considerations. We are calling this matter to the
attention of the Secretary of the Navy.

(B—184233]

Contracts—Labor Stipulations—Nondiscrimination—"Affirniati.ve
Action Programs"—Grants-in.Aid
Bidder who fails to submit, prior to bid opening, affirmative action plan under
Part II of Bid Conditions, but who has properly executed and submitted Part I
certification wherein bidder "will be bound by the provisions of Part II" for
listed appropriate trades to be used in the work, has submitted responsive bid;
that pages of Part II were not submitted with bid is of no consequence. Bids
containing no Part I or Part II documentation were nonresponsive. Recomrnenda-
tion is made that grantor agency, which concluded that all bids were nonrespon-
sive, advise grantee to award contract to bidder who submitted Part I certi-
fication.

Contracts—.Specifications--—Failure To Furnish Something Re.
quired—Information—Minority Manpower Utilization
There is no basis to conclude that bidders were unreasonably misled as to
affirmative action requirements clearly set forth which were included in invitation
for bids containing bidders' schedules, provisions, conditions, drawings and
specifications, rather than with separate bid packet. Requirements clearly advised
that, unless proper documentation was submitted, bid would be considered non-
responsive.

Contracts—Labor Stipulations—Nondiscrimination—"Affirmative
Action Programs"—Commitment Requirement
That bidder has affirmative action plan filed elsewhere or has agreed to accept
standard equal opportunity clause of an invitation does not create the required
binding obligation to the affirmative action requirements of present invitation.

In the matter of the 0. C. Holmes Corporation, September 23, 1975:

Invitation for bids No. 1—7018/002—7 CSWP was issued on May 20,
1975, by the Sonoma County (California) Water Agency for channel
improvement of a portion of the Central Sonoma Watershed Project.
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Substantial financial assistance utilizing grant funds is being provided
by the Soil Conservation Service, United States Department of Agri-
culture, under the Watershed Protection and Flood Prevention Act,
16 U.S. Codes 1001,etseg. (1970).

Five bids were received and opened. The 0. C. Holmes Corporation
(Holmes) objects to any award to the low bidder, the Piombo Cor-
poration, inasmuch as the latter did not include with its bid the per-
tinent documentation required by the bid conditions containing the
affirmative action requirements Gf the invitation. Part III of those
requirements states that "Failure to submit a Part I certification or
a Part II affirmative action plan, as applicable, will render the bid
nonresponsive." Holmes, the oniy bidder to submit any documentation
under the requirements, a Part I certification, believes that, as second
low bidder, it should receive the contract award.

The Soil Conservation Service believes that all bidders who did not
submit the proper affirmative action documentation with their bids
prior to bid opening—the Piombo Corporation submitted a Part I
certification after bid opening—submitted nonresponsive bids. The
Service believes the Holmes bid is also nonresponsive since the unions
Holmes proposes to employ are not signatory to the Hometown Plan
with which the affirmative action requirements call for compliance,
and no affirmative action plan was submitted by Holmes under Part II.
In view of this, the Soil Conservation Service concludes that all bids
should be considered nonresponsive and the requirement readvertised.
The contracting officer believes that the low bidder's failure to submit
the necessary documentation until after bid opening may be waived
as a minor informality, and has asked concurrence of the Soil Con-
servation Service to award the contract to Piombo.

We have recognized that under contracts made by grantees of Fed-
eral funds, the Federal Government is not a party to the resulting
contract. However, the cognizant Federal agency has the responsibility
to determine whether there has been compliance with the applicable
statutory requirements, agency regulations, and grant terms, including
a requirement for competitive bidding. In such cases we have assumed
jurisdiction in order to advise the agency whether the requirements
for competive bidding have been met. Thomas Construction Company,
Incorporated, et al., 55 Comp. Gen. 139 (1975), 75—2 CPD 101; 52
Comp. Gen. 874 (1973).

In the case of Illinois Equal Employment Opportunity regulations
for public contracts, 54 Comp. Gen. 6 (1974), 74—2 CPD 1, we made
the following statement with respect to the applicability of basic pnn-
ciples of Federal procurement law to awards by grantees:

* * * * * * *
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We believe that, where open and competitive bidding or some similar require-
ment is required as a condition to receipt of a Federal grant, certain basic prin-
ciples of Federal procurement law must be followed by the grantee in solicita-
tions which it issues pursuant to the grant. 37 Comp. C-en. 251 (1957) ; 48 Comp.
Gen., supra. In this regard, it is to be noted that the rules and regulations of
the vast majority of Federal departments and agencies specify generally that
grantees shall award contracts using grant funds on the basis of open and com-
petitive bidding. This is not to say that all of the intricacies and conditions of
Federal procurement law are incorporated into a grant by virtue of this condition
of open and competitive bidding. See B—168434, April 1, 1070; B—168215, Sep-
tember 15, 1970; B—17312G, October 21, 1971; B—178582, July 27, 1l73. However,
we do believe that the grantee must comply with those principles of procurement
law which go to the essence of the competitive bidding system. See 37 Comp. Gen.,
81&pra. * *

In our view, these principles apply to this situation. The Project
Agreement (containing the terms and conditions of the grant) pro-
vided that the invitation shall include Soil Conservation Service
requirements and that the Sonoma County Water Agency shall receive,
protect and open bids and make award to the lowest qualified bidder,
with written concurrence from the Service.

The pertinent portions of the affirmative action requirements in the
bid conditions read, as follows:

For all Federal and Federally-Assisted Construction Contracts to be Awarded
in Solano, Napa, Lake, Mann, Mendocino and Sonoma Counties, California.

Part I: The provisions of this Part I apply to bidders, contractors and sub-
contractors with respect to those construction trades for which they are parties
to collective bargaining agreements with a labor organization or organizations
and who together with such labor organization(s) have agreed to the Tripartite
Agreement for Equal Employment of Minorities in the Construction Industry for
Solano, Napa, Lake, Mann, Mendocino and Sonoma Counties, California (but
only as to those trades for which there are commitments by labor organizations
to specific goals of minority manpower utilization) together with all implement-
ing agreements that have been and may hereinafter be developed pursuant
thereto, all of which documents are incorporated herein by reference and are
hereinafter cumulatively referred to as The North Bay Plan or The Plan.

Any bidder, contractor or subcontractor using one or more trades of construc-
tion employees must comply with either Part I or Part II of these Bid Conditions
as to each such trade. Thus, a bidder, contractor or subcontractor may be in
compliance with these conditions by its inclusion, and participation, together
with its union, in the Plan, as to trade "A," thereby meeting the provisions of
this Part I, and by its commitment to Part II in regard to trade "B" in the
instance in which it is not included in the Plan and, therefore, cannot meet the
provisions of this Part I.

To be eligible for award of a contract under this Invitation for Bids, a bidder
who, together with the labor organizations with whom it ha collective bargain..
ing agreements, is signatory, either individually or through an association, to
the Plan must execute and submit as part of its bid the following certification,
which will be deemed a part of the resulting contract:

certifies that:
(Naiae of bidder)

(a) it intends to use the following listed construction trades in the work under
the contract, either itself or through subcontractors at any tier

(b) the labor organizations with whom it has collective harnaining agreements
who are signatories to the Tripartite Arreement for Solano. Napa. Lake. Mann.
Mendocino and Sonoma Counties, California (hereinafter the Plan) are as
follows:
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(C) the labor organizations with whom it has collective bargaining agreements
who are not signatories to the Plan are as follows:

(d) the following is a full list of all present construction work or contracts
to which it is a party in any capacity in the counties, to which the Plan is
applicable:

(e) it will comply, and require its subcontractors to comply, with all of the
terms of the Plan on all work (both federal and non-federal) in the counties
indicated in the preceding paragraph (d) above, with respect to any trade as
set forth in paragraph (b) hereof for which it or its subcontractors are com-
mitted to the Plan and will be bound by the provisions of Part II of these Bid
Conditions on all work in such counties for all other trades as set forth in para-
graph (c) hereof; and (f) in the event the bidder is no longer participating in
an affirmative action plan acceptable to the Director of the Office of Federal
Contract Compliance, including the Plan, the bidder will comply with Part II
of these Bid Conditions.

(Signature of authorized representative of bidder.)"
* * * * * * *

The corporate name of Holmes was inserted under "Name of Bid-
der," names of the various trades it would use under "(a)," the word
"None" under "(b)" and "(d)," the same trades as in "(a)" under
"(c) ," and the president f Holmes (who signed the bid) signed in
the place designated "Signature of authorized representative of
bidder."

Part II of the affirmative action requirements provides:
Part II: A. Coverage. The provisions of this Part 11 shall be applicable to those

bidders, contractors and subcontractors who in regard to such construction
trades:

1. Are not or hereafter cease to be signatories to the Plan referred to in Part
I hereof;

2. Are signatories to the Plan but are not parties to collective bargaining agree-
ments covering that trade;

3. Are signatories to the Plan but are parties to collective bargaining agree-
ments with labor organizations who are not or hereafter cease to be signatories
to the Plan;

4. Are signatories to the Plan but as to which no specific commitment to goals
of minority manpower utilization by labor organization have been executed
pursuant to the Plan; or

5. Are no longer participating in an affirmative action plan acceptable to the
Director, OFCC, including the Plan.

B. Requirement—An Affirmative Action Plan,. The bidders, contractors and
subcontractors described in paragraphs 1 through 5 above will not be eligible for
award of a contract under this Invitation for Bids, unless such bidder has sub-
mitted as part of its bid, and has had approved by the SONOMA COUNTY WA-
TER AGENCY a written affirmative action plan, embodying both (1) goals
and timetables of minority manpower utilization1 and (2) specific affirmative
action steps directed at increasing minority manpower utilization by means of
applying good faith efforts to carrying out such steps or is deemed to have sub-
mitted such a program pursuant to Section 3 of this Part II. Both the goals and
timetables, and the affirmative action steps must meet the requirements of this
Part [I as set forth below for all trades which are to be utilized on the project,
uhether subcontracted or not. [Footnote Omitted.]

Our Office has consistently held that where, as here, an invitation for
bids makes compliance with affirmative action requirements a matter
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of bid responsiveness, the failure of a bidder to demonstrate compli-
ance prior to bid opening requires the rejection of that bid as non-
responsive. 50 Comp. Gen. 844 (1971) ; 52 Comp. Gen., supra. Piombo's
submission of the Part I certification after bid opening is not for con-
sideration since the affirmative action requirements are matters of
responsiveness. Weaver Const'ruction Company, B—183033, March 14,
1975, 75—1 CPD 156. Accordingly, we agree with the Soil Conser-
vation Service that the bids of all bidders (except Holmes) who failed
to submit Part I or Part II documentation prior to bid opening were
nonresponsive.

As regards the bid of Holmes, however, we note that the executed
Part I certification submitted with its bid stated that "[the bidder]
will be bound by the provisions of Part II of these Bid Conditions on
all work in such counties [to which the Plan was applicable] for all
other trades as set forth in paragraph (c) [completed by Holmes]
hereof; * * We have recognized that a bidder can commit itself
to affirmative action requirements in a manner other than that speci-
fled in the invitation. 51 Comp. Gen. 329 (1971); B—t76260, August 2,
1972; B—177846, March 27, 1973. Consequently, the responsiveness of
the Holmes bid need not be measured by the failure of that firm to
submit an affirmative action plan consistent with the goals and time-
tables of minority manpower utilization and specific affirmative action
steps directed at increasing such utilization as outlined in Part II.
Rather, the bid is responsive or not as evidenced by the commitment
or noncommitment to the Part II plan for proposed trades not signa-
tory to the Part I plan. There can be no question that, under the last
quoted provision of the affirmative action requirements, Holmes prom-
ised to 'be bound by the Part II provisions for all trades not subject
to the Part I Plan. We do not see how such an obligation to comply
with Part II is any less binding than if Holmes had submitted a plan
conforming to the Part II provisions. Therefore, notwithstanding the
provisions of Part II or Part III that submission of a plan with the
bid,. where applicable, was a necessary prerequisite to the submission
of a responsive bid, we conclude that the Holmes bid should be con-
sidered responsive. See Bartley, Incorporated, 53 Comp. Gen. 451
(1974), 74—1 CPD 1 and 51 Comp. Gen., supra, where we reached the

same conclusion based on similar affirmative action requirements as
were involved here.

The record is unclear as to whether the pages of Part II of the
affirmative action requirements were also submitted with the Holmes
bid. Whether they were or not is irrelevant to our conclusion. See 51
Comp. Gen., supra. The decisions cited by the Soil Conservation Serv-
ice are distinguishable. In Jo/in F. Northrop Co., B—181674, August 6,
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1974, 74—2 CPD 82, the bidder did not fill out the trades it would. use
and, consequently, could not be bound to apply any affirmative action
plan to any trade. To the same effect, our decision 52 Comp. Gen.,
supra, is distinguished in Bartley, Incorporated, supra.

The Soil Conservation Service believes that bidders may have been
misled as to what was to be submitted with their bids insofar as the
affirmative action requirements are concerned. The bid packets given
to interested bidders did not include the affirmative action require-
ments. These requirements were instead included in the inyitation for
bids containing schedules, conditions, provisions, drawings and speci-
fications simultaneously given to bidders. In this connection, the Soil
Conservation Service notes that after bid opening Piombo stated it
believed submission of the bid packet alone was required by the time
for bid opening.

While it is unfortunate that all bidders but Holmes failed to sub-
mit affirmative action requirement documents, our review of the bid
packet and invitation for bids discloses no basis to conclude that
bidders were unreasonably misled by the inclusion of the affirmative
action requirements only in the invitation. The requirements are
clearly set out as a 16-page bid condition following a sample bid
schedule and a direction to bidders stating the time of bid opening.
In view of the clear pronouncement in Part III of the requirements
that a failure to submit documentation showing compliance with Part
I or Part II would "render the bid nonresponsive," we cannot see
how the failure to submit such with the bid may be excused.

Further, the fact that the low bidder may have been a member
of the Plan or may have filed affirmative action programs elsewhere
does not constitute a commitment that places a binding obligation
on it under the present invitation. See B—176328, November 8, 1972.
Also, the mere fact that the low bidder or any other bidder has in
the past or in the present invitation accepted the basic equal oppor-
tunity clause set forth therein is not sufficient evidence to constitute
the necessary commitment to the affirmative action requirements.
52 Comp. Gen., supra.

Accordingly, we recommend that the Soil Conservation Service ad-
vise the Sonoma County Water Agency to award the contract to
Holmes if that bidder is otherwise responsive and responsible.

(B—182995]

Bids—Hand Carried—Delivery Location
Provision in solicitation that bids be mailed to certain address or hand-
carried to depositary located at mailing address does not prohibit hand delivery
to official located in bid opening room who was authorized to receive bids.
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Bids—Opening—Time for Opening Determination
Bid deadline for hand-carried bid may not be deemed to have arrived because of
bid opening officer's removal of bids from depositary since public declaration
that time set for bid opening had arrived subsequently was made by author-
ized official consistent with clock in bid opening room.

Bids—Late—Time Variances
Where bid opening officer states that hand-carried bid initially was tendered,
according to clock in bid opening room, prior to scheduled bid opening time
and prior to the authorized public declaration that such time had arrived,
rejection of bid as late is not required even though officer initially rejected
tender of the bid in accordance with time shown on unsynchronized clock
outside bid opening room. Authorized public declaration, made in accordance
with clock in bid opening room, that time for bid opening has arrived is prima
facie evidence of that fact.

Bids—Late----Conflicting Statements
Factual statements made by attendee at bid opening who claimed to have observed
occurrences from far corner of room are rejected in preference to contrary
statements submitted by bid opening officer and alternate who directly par-
ticipated in contested delivery of bid.

Bids—Late-—Acceptance—Not Prejudkial to Other Bidders
Hand-carried bid may be accepted even though received late since lateness is
result of bid opening officer's erroneous rejection of initial tender which was
timely made and consideration of bid does not compromise integrity of com-
petitive bid system.

Bids-.---Two-Step Procurement—First-Step—Protest Timeliness
Notwithstanding that protester might have deduced the identity of the precise
model on which low hid was submitted from shipping weight and container
size stated in bid on step two of two-step procurement, protest issue of model's
acceptability under first step of procurement is timely since it was filed prompfly
after agency revealed the precise model bid by low bidder.

Contracts—Specifications—Conformability of Equipment, etc.,
Offered—Technical Deficiencies—Two-Step Procurement
Protester's extrapolation from low bidder's data that low bidder would not meet
contract's compaction test requirement is rejected since all permissible varia-
tions in compaction test procedures were not covered in low bidder's data and
therefore unacceptability of low bidder's product has not been established.

Contracts—Specifications—Conforinability of Equipment, etc.,
Offered—Acceptance_Propriety
Argument that low bidder's proposed unit is not acceptable because it did not
meet specification requirement regarding both length of public marketing of
unit and type of engine offered is rejected since record Supports opposite
conclusion.

Bids—Two-Step Procurement—First Step—Technical Approaches
While three units accepted under first step of two-step procurement were not
equal in terms of weight, horsepower, or price, proposals frequently are based
on different technical approaches. In the circumstances agency acted reason-
ably in determining that three proposals were acceptable and thus available
for step two competition.

Bids—Mistakes—Correction—Rule
Departments are authorized under applicable procurement regulation to make
administrative determinations prior to award to resolve suspected mistakes in
bid.
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In the matter of the Hyster Company, September 24, 1975:
Hyster Company has protested award to any other bidder under

invitation for bids (IFB) No. 700—74—B—3876, issued by the Defense
Supply Agency (DSA). The solicitation is the second step of a two
step procurement for high speed compactors. Bid opening, as amended,
was scheduled for December 18, 1974, and bids were received from
Koehring Road Division, Hyster Company, and Caterpillar Tractor
Company. Hyster contends that Koehring's low bid was late and that
the equipment proposed by Koehring is in a different class from that
offered by other bidders and is unacceptable. Alternatively, Hyster
alleges that if the Koehring equipment is considered acceptable, the
DSA specifications are ambiguous, requiring cancellation of the IFB
and revision of the specifications.

The IFB provided that bids would be received at the procuring
activity's Bid Opening Room in Building 12—lB or, if hand-carried,
in the depositary located in that building until 10 :30 a.m., local time,
on the date of opening. All offers recieved were to be opened at that
time.

The issue of whether Koehring's bid was late involves the time
and manner in which it was received. DSA reports that shortly before
10 :30 a.m. on the bid opening date, the bid opening officer proceeded
to the depositary located in the reception room of Building 12—lB.
When the clock in the reception room indicated exactly 10 :30, the
bid opening officer opened the bid box, removed the bids, and carried
them to the bid opening room some fifty feet away. DSA reports that
almost immediately after entering the bid opening room this officer
was approached by Koehring's representative who tendered the com-
pany's bid. DSA reports, based on the documented statements of the
bid opening officer and her alternate, the clock in the bid opening
room had not reached 10 :30 a.m. when the bid was first tendered, but
that the bid opening officer refused to accept the bid believing that
the bid was late by the reception room clock. When the bid opening
room clock read 10 :30 a.m., the alternate bid opening officer an-
nounced the hour and that the time for bid opening had arrived. Both
officers report that bids had not been opened at the time of this an-
nouncement. Solicitations issued for several procurements were sched-
uled to be opened at the appointed time.

Since the tender by Koehring representatives was rejected, they
requested that the matter be discussed with the bid opening officer's
supervisor. It is reported that the bid officer and the bidder's repre-
sentatives left the bid room at approximately 10:32 a.m., before any
bids were made available for examination (the bids were not read
aloud). Following a brief discussion with the supervisor, the bid
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opening officer accompanied the bidders to the reception room where
both Koehring representatives remained alone in possession of Koeh-
ring's bid for three to five minutes while the bid opening officer located
counsel. The officer returned to the reception area with counsel and then
proceeded with the bidder's repersentatives to the bid room. The party
arrived there at approximately 10:45 .m., after bids were opened and
made available for examination. At approximately 10:50 a.m. Govern-
ment persormel finally agreed to take possession of the Koehring bid.

Hyster Company argues that Koehring's bid is late and must be
rejected. It contends the bid was required to be, but was not, hand-
carried to the bid depositary by the time specified. In support of this
argument Hyster has referred to the solicitation's bid delivery instruc-
tions, Armed Services Procurement Regulation (ASPR) 2—402.1 (a)
(1974 ed.), concerning the opening of bids and past decisions of this
Office. In this connection the solicitation provides:

Sealed offers . . . will be received at the place specified in block 8 [DSA,
Defense Construction Supply Center, Attn: DCSC—POB Bid Opening Room,
Bldg. 12-1B] OR, IF HAND-CARRIED IN THE DEPOSITARY LOCATED IN
BLDG. 12—1B, DCSC, Columbus, Ohio until 10:30 a.m. local time at the place
of opening, 74 June 18 [subsequently amended to December 18, 1974]. If this
is an advertised solicitation, offers will be publicly opened at that time. CAU-
TION—LATE BIDS/PROPOSALS. See applicable provision in Section C of this
solicitation.

In our opinion it is self-evident that the above provision does not
restrict an authorized Government official from receiving a hand—
carried bid which is tendered to such official rather than placed in the
bid depositary. Moreover, we fail to see any valid purpose for im-
posing such a restriction as argued by Hyster. In this case the bid was
tendered to the bid opening officer in the bid (opening) room, a loca-
tion which is expressly listed in the solicitation (block 8) as a place
for receipt of bids.

Furthermore, Hyster contends that pursuant to our decision in 47
Comp. Gen. 784, 786 (1968) the Koehring bid should be considered
late because (1) it was not placed in the bid depositary by 10:30 a.m.
and (2) the bid deadline occurred by virtue of the bid opening officer's
removal of the bids from such depositary. In that decision we dis-
cussed the duty imposed upon the bid opening officer by ASPR

2—402.1(a), which provides as follows:
(a) the official designated as the bid opening officer shall decide when the time

set for bid opening has arrived, and shall so declare to those present. He shall
then personally and publicly open all bids received prior to that time * * *

Our decision stated that the bid opneing officer decided when the
2:00 p.m. deadline for receipt of bids had arrived "by removing all the
bids from the bid depositary box outside the bid opening room at 1 :58
p.m., on May 2, 1968, and placing them in the room for public open-
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ing." We went on to say, however, that "we interpret ASPR 2—402.1 (a)
to mean that the bid opening officer's decision to commence opening
bids at 2:00 p.m. prohibited consideration of a bid submitted * * * at
2:15 p.m. even though no bid prices from that particular set [solicita-
tion] had been read." Thus, read in its entirety that decision does not
stand for the proposition that a bid must be hand-carried only to bid
depositaries or that the deadline for hand-carried bids occurs when
bids are removed from the depositary. In fact, it has been our position
that it is enough that the bid be delivered to the bid opening officer, or
other Government representative authorized to receive it, at the sched-
uled time for opening. 40 Comp. Gen. 709, 711 (1961). Accbrdingly,
we are unable to agree that Koehring's bid is late merely because it
was hand delivered to the bid opening officer rather than to the hid
depositary prior to bid opening or that the time for bidding had passed
merely because of the removal of bids from the depository irrespective
of the actual time such removal took place.

Hyster also argues that the Koehring bid was not tendered by 10 :30
a.m. on either the reception room clock or the bid opening room clock.
In this connection the Government states that the reception room
clock showed exactly 10 :30 a.m. when bids were removed from the de-
positary and that the bid in question was first tendered and rejected
shortly thereafter in the bid opening room. However, the bid open-
ing officer and her alternate have submitted in signed statements that
the clock in the bid opening room had not reached 10:30 a.m. when
the Koehring bid was first tendered in that room; that the alternate
officer announced that the time for bid opening had arrived when the
bid opening room clock reached 10:30 a.rn.; and that no bids were
opened prior to this announcement.

Hyster states several bases for its belief that 10:30 a.m. had arrived
on the bid opening room clock. It submits that the bid opening officer's
refusal to accept Koehring's bid indicates it was past 10 :30 a.m; Hyster
argues that it is inconceivable that the bid opening officer "would have
rejected the bid out-of-hand if she had been aware that [the bid open-
ing room] clock showed only 10 :29." However, in view of this officer's
direct statement that the bid opening room clock had not reached
10:30 a.m. when she refused to receive Koehring's bid, 'her belief that
bidding time had arrived and refusal to receive the bid apparently
were based on the time shown on the reception room clock. Subse-
quently, the alternate bid opening officer declared, in accordance with
the bid opening room clock, that the bid opening time had arrived.
Statements by both officers indicate that bids had not been opened
prior to such declaration, The alternate bid opening officer was author-
ized to make the declaration in accordance with ASPR 2.402.1 (b)
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(1974 ed.) and the contracting officer indicates that such action by an
alternate is consistent with usual procedures.

Normally such a declaration serves as prima facie evidence of the
arrival of the bid opening time. 40 Comp. Gen. 709, 711. (1961). Unless
there is a clear record to show that the bid opening room clock showed
a. later time, the authorized declaration of bid opening time on the
basis of the bid opening room clock must serve as the criterion for de-
termining lateness. Thus, in this case the bid opening officer's initial
belief that the time shown on the reception room clock was controlling
does not overcome the effect intended by the regulation to be given the
authorized public declaration. We therefore believe that Hyster has
not made a case for lateness merely on the basis of the bid opening
officer's initial rejection of the bid.

Hyster also argues that it was past 10:30 a.m. on either clock when
Koehring's bid was tendered since time was consumed by the bid open-
ing officer in placing the bids on the table used for bid opening or in
handing them to the abstractors. However, the record before us does
not indicate that such action delayed the tender of Koehring's bid.
To the contrary, the bid opening officer has stated that the bid was
tendered immediately after her entry into the room.

Hyster also has furnished a statement by a representative of the
Caterpillar Tractor Company who attended the bid opening. The
Caterpillar representative's statement recalling the bid opening is
dated February 17, 1975, or two months after the bid opening, and
was submitted in rebuttal to the procuring agency's initial report to
this Office dated February 10, 1975. This individual apparently was
interested in two procurements for which bid opening was scheduled
at 1.0:30 a.m. on December 18, 1975. The pertinent observations in
the sequence presented in this statement are as follows: (1) at ap-
proximately 10 :15 a.m. Caterpillar's representative proceeded to the
bid opening room in the company of two Government contract per-
sonnel who were interested in the opening of another solicitation.
These individuals positioned themselves in the corner of the room
farthest from both the entrance to the room and the bid opening
table; (2) while in the bid room Caterpillar's representative partici-
pated in a general conversation with the accompanying Government
personnel and he observed that "the bid officers were opening the
bid packages and filing the contents in folders"; (3) the Government
buyer with whom he was conversing stated "Here comes someone with
a bid" but that the Caterpillar representative did not observe the time
this comment was made; (4) a young man in a white top coat entered
the bid room carrying what appeared to be a bid package; (5) "soon"
thereafter the Caterpillar representative was furnished two bid
folders, one of which contained the Hyster and Caterpillar bids for
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the subject procurement, and he commenced copying these bids; (6)
after copying the compactor bids he asked to see the enclosures to the
ilyster bid, observed that Government counsel had been called to settle
the late bid matter, and noticed a Koehring representative in the room
holding what appeared to be a bid package; (7) after returning to
his table to copy bids on another procurement he was distracted by a
heated discussion taking place in the bid room during which a Koeh-
ring representative stated "A minute is sixty seconds long, and the
clock in the lobby where the bid depositary is located is fast"; and (8)
the Caterpillar representative became concerned about the synchroniza-
tion of the clocks, proceeded to check the lobby clock, observed that it
was one minute slower than the clock in the bid opening room, and
upon his return to the bid room he reported this observation to both
Government personnel in his company.

Hyster believes this statement establishes that (1) the reception
room clock was one minute slower than the bid opening room clock
and that it therefore was later than 10 :30 a.m. on either clock when
Koehring's bid was tendered; (2) the individual carrying Koehring's
bid entered the bid room after the opening of bids had commenced;
and (3) the bid was tendered after "the bid officers were opening the
bid packages and filing the contents in folders." The Government
personnel who were in the company of the Caterpillar representative
in the bid opening room have submitted signed statements recalling
that "it was close to" 10:30 a.m. when the young man in a white top
coat entered the bid room with a hand-carried bid but both disavow
any knowledge as to the exact time this occurred and neither recalls
that opening of bids had commenced at that time. In addition, neither
individual recalls that the Caterpillar representative commented
that the clock in the reception room was slower than the clock in the
bid room or even that this individual checked the synchronization of
the two clocks.

As to whether the individual carrying Koehring's bid entered the
bid room after the commencement of the opening of bids, the bid
opening officer and her alternate directly evidenced that the bid was
first tendered in the bid room prior to 10 :30 a.m., prior to the au-
nouncement that bid opening time had arrived and prior to opening
of bids. Moreover, the contracting officer has reported that bids nor-
mally are placed unopened in folders on a table in the bid room ac-
cording to solicitation number and that bids are not opened until
the bid opening is announced. From our review of the record it is
clear that the Caterpillar representative's attention was not directed
exclusively to the occurrences at issue. Rather he was engaged in
conversation with other individuals. In our opinion the Caterpillar
representative's uncorroborated statement as to the point in time,
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vis-a-vis the actual opening of bids, that Koehring's bid was first
tendered is not sufficiently convincing to cause us to question the state-
ments of those directly involved in this episode.

In connection with the synchronization of the clocks at issue the
contracting officer reports that he personally checked the clocks three
hours after the bid opening and observed that the reception room clock
was approximately 1½ minutes faster than the bid opening room
clock. In view of the actual observance that Koeliring's bid was ten-
dered prior to 10:30 a.m. on the bid opening room clock, we find that
the weight of the evidence does not support the uncorroborated con-
trary statement of Caterpillar's representstive.

Hyster also contends that Koehring's bid must be considered late
since it was not put into the Government's possession until some
20 minutes after bid opening, during which time the opportunity for
fraud and bid alteration existed for a 3—5 minute period while the
Koehring representatives were alone outside of the bid opening room.
Although Hyster does not allege that the Koehring representatives
acted in such a manner, it believes that regard for the integrity of
the competitive bid system requires that bids subject to such potential
infirmities be rejected. In this connection Hyster relies on the require-
ment in the procurement regulations for receipt of bids prior to open-
ing and also points out that in 40 Comp. Gen. 709, 710—11 (1961), this
Office stated the following:

The general rule is, of course, that except where due solely to delays in the
mail for which the bidder is not responsible, bids not received by the time set
for opening shall not be considered for award. See for example Armed Services
Procurement Regulation 2—303.5. See also 37 Comp. Gen. 35. The basic purpose
of that rule is to prevent opportunities for fraud or undue advantage which
might be obtained if bidders could submit their bids after the time set for bid
opening. The requirement so far as we are concerned, however, is that the bid
should be in the hands of the bid opening officer, or other Government representa-
tive authorized to receive it, at the scheduled time for opening.

The general rule followed by this Office is that the bidder has the
responsibility for the delivery of its bid to the proper place at the
proper time. However, a hand-carried bid which is received late may
be accepted where bid lateness was due to improper Government action
and consideration of the late bid would not compromise the integrity
of the competitive bid system. Le Chase Construction Corporation,
B—183609, July 1, 1975; 51 Comp. Gen. 69 (1971); and 34 id. 150
(1954). We recognize that where there is a delay between the initml
tender of a bid and subsequent Government possession of the bid after
bi'd opening, and when there is a genuine question whether the bid
exactly the same as when originally tendered, rejection of the bid
is necessary in order to safeguard the competitive bid system against
the possibility of acceptance after bid opening of a subsequently altered
or otherwise modified bid. S'ee, e.g., B—143288, June 30, 1960. However,
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this Office has sustained the acceptance of a bid coming into the Gov-
ernment's possession after bids were exposed where it could be shown
by corroborating evidence that the bid as tendered was not altered.
41 Comp. Gen. 807 (1962). DSA has advised this Office that "there
is not the slightest indication that Koehring's bid was opened or in any
way altered after [the Koehring representative] offered the same to
[the bid opening officer] or that Koehring's representative gained any
actual knowledge of the other bids before they returned to the bid
opening room * * * at about 10:45." In this connection we note that
bids were not read aloud but were made available for perusal in the
bid opening room and that the Caterpillar representative was in pos-
session of the public file copy until the reentry into the bid room of
Koehring's representatives, the bid opening officer, and counsel. Al-
though the opportunity for switching bids exists, the probability of
such an occurrence is tenuous. 'We believe the record provides no basis
to question whether the Koehring bid as originally tendered was the
bid finally received. Since Hyster has not presented any evidence in
this regaid, we conclude that in the circumstances DSA may accept the
Koehring bid.

With respect to the adequacy of the Koehring bid, Hyster has raised
several objections. Hyster believes that the model K—300 proposed by
Koe'hring is roughly half the weight and horsepower of the Hyster
unit, and that it will not meet the minimum requirement that the com-
pactor offered be capable of compacting 1500 compacted cubic yards
per hour of soil. Hyster argues that Koehring's bid is thus nonrespon-
sive and submits that the Government will be required to upgrade the
Koehring proposal and to compensate Koehring for the additional
work done. As a result of DSA's action in permitting Koehring to bid
its K—300 model (which is considerably less expensive than the other
bidders' models), Hyster believes that DSA has not secured either the
price competition contemplated by ASPR 2—503.1 (e) (1974 ed.) or
the full and free competition required under ASPR 2—502(a) (i)
(1974 ed.). Hyster also believes that the Koehring model K—300' is not
responsive since it allegedly has not been marketed for 1 year prior to
the opening of the first step proposals and since the engine offered is
not normally furnished on Koehring's commercial production com-
pactors. Additionally, Hyster believes that the Koehring unit bid price
is inconsistent with the extended bid price. Finally, Hyster argues
that if the Koehring K—300 model is acceptable under the first step
specifications, then such specifications are ambiguous, requiring can-
cellation of the procurement. Hyster contends it would have bid a less
expensive model if it had interpreted the solicitation in the manner
now urged by DSA.

598—958 0 — 76 — 7
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With respect to Hyster's allegation that the Koehring bid is non-
responsive and cannot be accepted because of noncompliance with both
the first step specifications and ASPR, Koehring submits, and is
joined by DSA, that Hyster's contention is untimely since it is made
after the close of the first step of the procurement. It is contended
that, at the latest, Hyster knew or should have known from the ship-
ping weight and container size stated in the Koehring bid documents,
which information was available by December 19, 1974, that Koehring
had bid on the K—300. Thus, it is argued that Hyster's protest, filed
on February 21,1975, is untimely.

This Office will consider bid protests against agency action under
step one of a two-step procurement, even if filed after bid opening
under step two, as long as the protester did not have a prior oppor-
tunity to know the basis of protest. B—172886, July 13, 1971. Pursuant
to 4 C.F.R. 20.2(a) (1975), in effect at the time its protest was filed,
Hyster was required to file its protest within 5 working days of when
it knew or should have known that DSA would consider the Koehring
K—300 model to be acceptable. In our opinion Hyster was not in a
position to know with certainty that the K—300 model was considered
acceptable until February 24, 1975, when the contracting officer finally
supplied Hyster with the information, first requested on December 19,
1974, concerning Koehring's proposal. Under these circumstances, we
do not believe Hyster was required to protest the acceptability of the
K—300 unit until it received this information which it otherwise dili-
gently pursued.

The major thrust of Hyster's contention that Koehring's bid is non-
responsive to the specification is that the K—300 cannot meet the solici-
tation compaction requirement. Paragraph 2.2 of the solicitation's
item description required, in part, that the compactor be capable of
compacting a minimum of 1500 compacted cubic yards per hour of soil
conforming to type SC (Unified Soil Classification System) to at least
95 percent Modified AASHO in compacted lifts of not less than 6
inches. Paragraph 2.18.2 required offerors to submit with proposals
the compaction data stated in Appendix I to prove that the soil
specified has been compacted to a density of 95 percent Modified
AASHO at a rate of not less than 1500 compacted cubic yards per hour.
In addition paragraph 2.18.3 requires that the first compactor pro-
duced in accordance with the item description be subject to an oper-
ational demonstration as outlined in Appendix II.

The test required in Appendix II (Productivity and Gradeability)
provided a more detailed procedure to establish whether the com-
pactor would meet the minimum performance requirements. Specifical-
ly, the compacted fill plat width was to be 31 feet wide with an actual
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width of the fill 'being a minimum of 33 feet. The offeror was to con-
tinue compaction operation until it believed 1500 cubic yards had been
compacted, with time used in density testing not counted as compac-
tion time. Three tests were to be made, with a required minimum
compaction rate of 1500 compacted cubic yards per hour.

On the basis of the "Appendix I" data DSA ultimately concluded
that the K—300 had the capability to compact 1500 cubic yards as
required in the item description. However, Hyster contends that
Koehring's data indicates that the K—300 can compact the required
1500 cubic yards only when used at 100 percent efficiency, excluding
turn around time 'and any other time the compactor was off the test
plat during compaction. As indicated by Hyster, the K—300 compacted
1554 cubic yards at 100 percent efficiency on an optimum 24 foot test
lane using 12 passes. However, it is pointed out that the 'Operational
Demonstration in Appendix II will require 18 passes over the 31 foot
wide area of compacted fill, that excess compactor drum overlap will
reduce efficiency to approximately 86 percent, that time lost between
passes will lower efficiency to 83 percent yielding approximately 1300
cubic yards which can be compacted by the K—300 in a. running hour.
Thus, Hyster believes that Koehring cannot meet DSA's compaction
requirements pursuant to the test set out in Appendix II, which it
interprets to be the minimum productivity level desired by DSA.

By letter dated August 20, 1975, DSA forwarded the Army's tech-
nical analysis of Hyster's argument. The Army states:

1. The extrapolation of the Koehring test data by Hyster has been examined.
We can find no error in their extrapolation if the compacted width must be
exactly 31 feet. However, use of this extrapolation to prove that the Koehring
machine cannot meet the compaction rate required during the first article tests
requires the assumption that there are no variables involved. This would not be
the case. The compacted depth, soil, moisture content, and compaction speed
may all be different during the first article tests than those used in obtaining
the test results submitted during step 1 by Koehring. The extrapolated test
results of 1300 cubic yards is 13 percent lower than the required 1500 cubic yards.
An increase in average speed from 6.8 to 7.7 MPH or an increase in compacted
depth from 7 inches to 7.9 inches, or a combination thereof, would result in
meeting the requirements. The soil composition and moisture content can be
optimized to improve test results. All of these changes in test procedures and
techniques are plausible.

2. The requirement for data to be submitted during step 1 stated: "The
offeror shall furnish actual data ('soil-bin' analysis not acceptable) to prove that
his compactor/roller has compacted a soil corresponding to group SC of Unified
Soil Classification System to a density of 95 percent modified AASHO at a rate
of not less than 1500 compacted cubic yards per hour." Koehring submitted
data that met this requirement. There was no requirement that he submit data
which proved that 'he could meet the compaction rate under the conditions of
test specified for the first article demonstration, either from an actual standpoint
or an extrapolated standpoint. Therefore, the data submitted by Koehring would
not be used for extrapolation, especially since it would be impossible to exactly
duplicate the test again. The unvahiclated data was not intended to eliminate
the requirement for the test under the first article demonstration.

3. This center does not hnve data base which would either refute or sub-
stantiate Koehring's guarantee that their model K—300 compactor will compact
the required 1500 cubic yards per hour under the conditions specified for the
first article demonstration.
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4. Based on the above, it is concluded that:
A. The extrapolation of the Koehring data by Hyster does not validly estab-

lish that Koehring cannot meet the requirement of the item description.
B. Koehring has met the technical requirements of Appendix I of the item

description as pertains to the production rate.
0. There is no technical basis for excluding Koehring from contract award.

The two-step formal advertising procedure has been recognized as
combining the benefits of competitive advertising with the flexibility
of negotiation. 50 Comp. Gen. 346 (1970). While the second step of
this procedure is conducted under the rules of formal advertising,
see ASPR 2—503.2 (1974 ed.), the first step, in furtherance of the
goal of maximized competition, contemplates the qualification of as
many technical proposals as possible under negotiation procedures.
50 Comp. Gen. 346, 354 (1970). This procedure requires that technical
proposals comply with the basic or essential requirements of the
specifications but does not require compliance with all details of the
specifications. 53 Comp. Gen. 47, 49 (1973). Thus, the responsiveness
of the first-step proposal would not be affected by its failure to meet
all the specification details "if the procuring agency is satified * * *
that the essential requirements of the specification will be met." 50
Comp. Gen. 337, 339 (1970). It is our opinion that the Army has
demonstrated a substantial basis for its determination that the Koehr-
ing proposal is acceptable notwithstanding the data submitted by the
firm.

We recognize that the solicitation's Proposal Evaluation Plan
stipulated that the data submitted under step one would be evaluated
to assure the Government that the required compaction rate could be
achieved by the equipment offered. However, we do not agree with
Hyster's observation that the Koehring proposal must therefore be
rejected on the grounds it cannot meet the operational test compaction
requirements as stated in Appendix II since the operational test is
required to be performed during the course of contract performance
and the data necessary to establish compliance with the test was not
available. Although DSA could not accept a proposal which it knew
could not meet the operational test requirements, the solicitation did
not require that the step one compaction standards were to be read
together with the Appendix II data requirements. With respect to
Hyster's contention that the Koehring unit must be rejected for lack
of assurance that it can meet DSA's requirement, our interpretation
of the solicitation is that data submitted by offerors which satisfied
the step one data requirement was sufficient assurance that the unit
offered could meet the minimum compaction requirements.

In connection with Hyster's argument that the K—300 is not accept-
able under the first step solicitation because the K—300 has not been
marketed for one year prior to submission of proposals and also be-
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cause the engine offered is not normally furnished in the K—300
commercial compactor, Koehring has advised this Office that as of
April 30, 1975, over 48 percent of all K—300 units shipped had Cater-
pillar engines. The first of these units was shipped in January 1970.
Koehring units recently were shipped in January 1975, and addi-
tional units were scheduled for shipment in May and June 1975. It
appears that the Caterpillar engine normally is used in the commer-
cial K—300 unit. As to whether the K—300 had been "marketed for one
year prior to the date of the opening of the technical proposal,"
Hyster would construe this provision as requiring that the product
be marketed within the year immediately preceding the solicitation's
opening. However, we believe this interpretation is too restrictive and
not required by the solicitation language. Since a review of the record
indicates that the K—300 unit has been marketed since 1970, we believe
Hyster's contention is without merit.

Hyster also challenges the competitive nature of this procurement,
contending that once DSA accepted the varying proposals under step
one Koehring's much cheaper model was destined to capture the low
bid position. Hyster questions whether the procurement could be
competitive when, under step two, Hyster's unit weighed 57,000
pounds with 330 horsepower as compared to 30,000 pounds and 175
horsepower for the K—300. Since the resulting bid price of $49,840
for the Koehring unit was considerably lower than the Hyster bid
of $64,908 (with Caterpillar at $89,164), Hyster submits that the
second step was essentially noncompetitive and thus improper. More-
over, Hyster points to the full and free competition envisioned by
ASPIR 2—502 (a) (i) (1974 ed.) and adequate price competition re-
quired by ASPR 2—503.1(e) (1974 ed.), and alleges that DSA did
not fulfill its obligation to insure such competition.

We have recognized that it is inherent in two-step formal advertis-
ing that when an off eror submits a proposal the technical approach it
adopts may vary from the technical approaches adopted by the other
offerors. High Vacuum Equipment Corp., B—179806, March 4, 1974.
In determining which proposals are acceptable, the responsible pro-
curing agency has considerable discretion and its determinations will
not be overturned unless unreasonable. 51 Comp. Gen. 85 (1972). We
believe the agency's actions in this case were based upon its stated
requirements and were within the bounds of its discretion.

Finally, Hyster points out that Koehring's unit and extended prices
do not agree, and thus it argues that the bid should be disqualified.
The record reflects that, for the total quantity of 208 compactors,
Koehring bid a unit price of $49,840 and an extended total amount
of $10,574,720, which is the equivalent of $50,840 per unit, or a total
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of $208,000 over the unit price bid for the advertised quantity. It
appears, however, that Koehring is the low bidder irrespective of
which amount is proven to be the intended bid.

In this connection, Departments are authorized to make adminis-
trative determinations prior to award to resolve suspected mistakes
in bids. ASPR 2—406 (1974 ed.). We understand that DSA has
requested verification of Koehring's bid and that the matter will be
administratively resolved pursuant to the above-cited regulation.

In view of the above, the protest is denied.

(B—182560]

Contracts—Negotiation—Competition—Preservation of System's
Integrity—Status of Undisclosed Competitor
Where Agency representative brought protester's employee into meeting with
competitor without disclosing relationship and discussion may have given pro-
tester competitive advantage, request for proposals should be revised to elimi-
nate advantage, if that can be done without sacrifice to Agency interests, since
such action would enhance competition and provide opportunity for all inter-
ested parties to compete. However, if Agency interests call for continuing pro-
curement in form that precludes elimination of possible competitive advantage,
protester may be excluded from portion of procurement involving possible
advantage.

In the matter of The Franklin Institute, September 26, 1975:
On August 8, 1974, the Contracts Management Division of the En-

vironmental Protection Agency (EPA) issued request for proposals
(RFP) WA—74--E371 for operation and maintenance of a "solid
waste information retrieval system" (SWIRS). The period of con-
tract performance was stated to be for the period from January 1,
1975, through December 31, 1975. An option period of 1 additional
year was also provided.

BACKGROUND

Prior to August 1974 SWIRS was operated by The Franklin Insti-
tute under contract with EPA. The computer system ("hardware and
software") necessary for the operation was furnished to Franklin by
EPA using a system located at the National Institutes of Health
(NIH). Some time during 1974 EPA decided to change from the
NIH system to a system provided by a private contractor. The change
was to be made under RFP—E371.

THE AUGUST VISIT

On August 8 or 9, 1974 (the Agency and the parties to the protest
do not agree on the precise date involved), EPA's SWIRS project
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officer, in the company of one of Franklin's employees, visited the
Rockville, Maryland, office of Informatics, Inc. By letter dated Octo-
ber 18, 1974, Informatics' counsel alleged that at the August visit the
officer introduced his companion to Informatics' employees as his
"technical representative." Informatics further alleged that discus-
sions were then held relating to the "technical approach that Infor-
matics * * * was planning to include in its proposal in response to
RFP—E371." (This approach, we understand, permits data to be
"inputted" (placed in) the computer system via the preparation of
magnetic tapes; by contrast, the prior method of inputting under
Franklin's SWIRS contract involved the use of a "remote computer
communication terminal.")

Informatics also alleged that cost data relating to its technical ap-
proach were also discussed. Both the technical approach and costs in
question allegedly related to the contents of an unsolicited proposal
that Informatics had previously submitted to EPA. The company
further alleged that it was planning to resubmit its unsolièited pro-
posal in response to the subject RFP.

Informatics therefore asserted that Franklin had obtained an "enor-
mous advantage," in violation of law, in competing against Informa-
tics under RFP —E371. Consequently, among other requests, Informa-
tics' counsel requested EPA to disqualify Franklin from responding
to "c * * RFP WA—74---E371 or any other RFP dealing with the
SWIRS 'project."

EPA INVESTIGATION

Thereafter, EPA began an internal investigation of the August
visit. Concurrently, Informatics filed a protest with our Office to the
same effect as set forth in its earlier correspondence with EPA.

On November 4, 1974, EPA decided to: (1) cancel the existing
RFP; (2) issue a revised RFP dividing work requirements so that
multiple awards might be made; (3) disqualify Franklin from " *

eligibility for award of any task involving placing [inputting] into
machine readable form previously abstracted and indexed data"
(Franklin was advised of this decision by letter dated December 3,
1974); and (4) remove its project officer from the procurement. After
receiving news of this decision, Informatics withdrew its protest be-
fore our Office.

REVISED RFP

The newly issued RFP contained (on page 6 of the solicitation
package) a statement that work tasks had been divided into two
tasks (task I required the contractor to deliver "clean copy" on all
input (abstracts) to the task II contractor; task II required the prep-
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aration of magnetic computer tape for placement in the SWIRS data
bank); that separate technical and pricing proposals were to be sub-
mitted for each part; and that it was anticipated that multiple award
by task might be made. The period of performance under the basic
contract was stated to be for 12 months from January 1, 1975, through
December 31, 1975. Two successive 1-year option provisions were also
provided for the period from January 1, 1976, through December 31,
1976, and from January 1, 1977, through December 31, 1977.

FRANKLIN'S PROTEST

By letter dated December 11, 1974, to EPA, counsel for Franklin
protested its exclusion from task II of the reissued RFP.

The general thrust of Franklin's protest, as amplified in further cor-
respondence, was that its employee who was at the August meeting
with EPA'S officer, although not introduced as a Franklin employee,
was not exposed to proprietary information. Franklin later alleged
that the August visit was for a proper purpose and was unrelated to
proposals that could be submitted under the RFP existing at the time
of the visit; that, at the time of the visit, Franklin had no reason for
believing that the method of "inputting" to the computer system would
be changed to require the preparation of magnetic tapes (the method of
"inputting" was changed by a September 1974 RFP amendment) ; that
no cost figures relating to work under the existing RFP were exposed at
the meeting; and that the discussion related solely to selection of the
Government-furnished computer system for future SWIRS work and

* * not to work which Informatics might * * * [subsequently pur-
pose]." Consequently, Franklin insisted that an "after the fact" ap-
pearance of impropriety had been created which previously did not
exist.

EPA'S PROTEST ANALYSIS
EPA's response to Franklin's protest is mainly evidenced in. the writ-

ten record before our Office in two documents—a January 14, 1975,
memorandum signed by the contracting officer and the Head, ADP
Contracts Unit, and a January 17, 1975, letter to Franklin's attorney
signed by the Head, ADP Contracts Unit.

Both documents refer to the factual dispute existing between In-
formatics and Franklin as to the things that were discussed at the
August visit; observe that if Informatics' allegations were true EPA
would have to bar Franklin from consideration for the "compromised"
part of the work (task II) ; and conclude that, since Franklin's em-
ployee failed to identify himself as such during the visit, EPA would
assume that Informatics' version of the events discussed was correct.



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 283

The January 14 memorandum specifically states that the August
visit concerned discussion of an '" * * alternate method to * * * on-
line keying * * * for inputting data to the data bank" (the method
employed under the prior SWT[RS contract). This position is repeated
at another point in the memorandum where it is recited that the * * *
discussion involved methods or equipment which were possible alter-
nate ways of performing a portion of SWIRS work * *

DECISION

We agree that Franklin's employee should have been identified at
the beginning of the visit. Whatever the motive or cause of the failure
to do so, and even assuming the failure was caused in part by EPA's
officer, any information obtained as a result, even if not immediately
related to the contents of an existing solicitation, should not be al-
lowed to accrue to Franklin's possible competitive advantage under a
revised solicitation.

An award to Franklin under the revised solicitation for the task II
work would, by provoking suspicion and mistrust, reduce confidence
in the competitive bidding system. We are, however, mindful of the
need to maximize competition and to give all interested parties an
opportunity to compete for the contract. Where circumstances per-
mit, we have favored eliminating an undue advantage to one bidder—
because he was improperly provided information not available to
other bidders—by resoliciting with information needed to compete
intelligently made available to all interested parties. See 49 Comp.
Gen. 251 (1969). In the cited case such information could properly be
made available by the Government.

We think it is desirable, where it can be done without compromis-
ing the Government's needs, to eliminate in this manner any improper
advantage which may have been gained by a competitor, since the
advantage is thereby eliminated without reducing competition. This
could be done by restoring the original method of "inputting" called
for under the prior SWIRS contract. Whether such an approach
would satisfy the needs of the Government is within the reasonable
discretion of EPA. If EPA concludes, after reviewing the matter,
that its interests call for continuing the procurement under the current
two-task RFP, we find no basis to object to the EPA position that
Franklin should be excluded from competing for task II. On the other
hand, if EPA concludes that its mission will be as well served by re-
verting to the original "inputting" method, we believe the RFP should
be modified accordingly and all parties, including Franklin, given the
opportunity to compete.
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We recognize that an EPA cost study shows that the inputting
method under task II of the. current RFP could be less costly than
the procedure presently in use. Cost is a legitimate factor for consid-
eration. However, it is not the only factor and may not necessarily be
controlling. We believe that the approach to be followed should be
selected based on a full consideration of all pertinent factors.

[B—183025]

Travel Allowance—Military Personnel—Enlistment Extension, Dis-
charge, Reenlistment, etc.—Consecutive Overseas Tours—Same
Station
Proposed revision of Volume 1 of the Joint Travel Regulations granting leave
travel entitlements authorized under 37 U.S.C. 411b (Supp. III, 1973), to members
reassigned to second tours of duty at same overseas station, is contrary to clear
language of statutory provision which provides for this entitlement in connection
with a "change of permanent station to another duty station."

Leaves of Absence—Military Personnel—Reenlistment Leave—
Leave Travel Entitlements
There is no objection to a proposed revision of Volume 1 of the Joint Travel
Regulations to grant leave entitlements under 37 U.S.C. 411b, where because
of the critical nature of the member's job he is not authorized leave travel between
permanent station assignments provided such travel takes place within a reason-
able time following the change of station, and entitlements do not exceed those
provided if travel had occurred between assignments.

In the matter of leave travel entitlements of military members
assigned consecutive overseas tours, September 26, 1975:

This action is in response to a request by the Assistant Secretary
of the Navy (Manpower and Reserve Affairs) for a decision as to
whether it is legally permissible to amend Volume 1 of the Joint Travel
Regulations to authorize travel and transportation allowances in the
instances described below. The letter was forwarded to our Office
by the Per Diem, Travel and Transportation Allowance Committee,
and has been assigned PDTATAC Control No. 74—45.

The submission indicates that paragraphs M5500 and M5501 of Vol-
ume 1 of the Joint Travel Regulations implement new leave travel
entitlements authorized by 37 U.S. Code .411b (Supp. III, 1973),
which provides as follows:

(a) Under uniform regulations prescribed by the Secretaries concerned, a
member of a uniformed service stationed outside the forty-eight contiguous States
and the District of Columbia who is ordered to make a change of permanent
station to another duty station outside the forty-eight contiguous States and
the District of Columbia may be paid travel and transportation allowances in
connection with authorized leave from his last duty station to a place approved
by the Secretary concerned, or his designee, or to a place no farther distant
than his home of record if he is a member without dependents, and from that
place to his designated post of duty, if either his last duty station or his desig-
nated post of duty is a restricted area in which dependents are not authorized.
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(b) The allowances prescribed under this section may not exceed the rate
authorized under section 404(d) of this title. Authorized travel under this
section is performed in a duty status.

The current regulations, cited above, do not authorize leave travel
when members are assigned to a second tour of duty at the same over-
seas station, one of the assignments being to an "all others tour."
Although there is no permanent change of station in connection with
such a reassignment it is suggested that the member should be entitled
to leave travel between his two assignments to the same extent as a
member who makes an actual permanent change of station, since both
have the same need for family relocation or visitation with family or
relatives. Further, it is indicated that members serving consecutive
terms at the same location do so to the Government's advantage and
should not be denied entitlement because of what is referred to as "the
technical definition of permanent change of station contained in the
Joint Travel Regulations."

Although those considerations support the reasonableness of pro-
viding leave travel allowances for members serving consecutive tours
at the same duty station, the language of section 411b clearly limits
the entitlement to members who are "ordered to make a change of per-
manent station to another duty station," [Italic supplied.]. As a gen-
eral rule of statutory construction, words and phrases of a statute
should be given their plain, ordinary and usual meaning unless per-
suasive evidence indicates that a different meaning was intended.
Banks v. Chicago Grain Trimmers, 390 U.S. 459, 465 (1968); Crane
v. Commissioner, 331 U.S. 1, 6 (1947).

Although we consider that the words of 37 U.S.C. 411b clearly
preclude the extension of this entitlement as suggested in the submis-
sion, we have reviewed the legislative history of that provision and
have found no expression of congressional intent to authorize leave
travel in those circumstances. Consequently, we find no statutory
authority for revising Volume 1 of the Joint Travel Regulations to
provide leave travel entitlements to members incident to consecutive
assignments to the same overseas duty station.

It is also indicated in the submission that current regulations do
not provide leave travel entitlements to a member reassigned on .a
permanent change of station between overseas duty stations who
would normally qualify for those entitlements, but who, because of
the critical nature of his job, was not authorized such leave travel
incident to the change of official station travel. It is suggested that
such a member should have a "saved entitlement" to leave travel that
he could use at the first available time he could be spared from his
new job and authorized leave. It is indicated that since the member
would otherwise qualify for the leave travel, he should not be denied
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that entitlement because the needs of his service precluded his tak-
ing leave in connection with the permanent change of station.

Although the wording of the statute in question clearly contem-
plates that the leave travel authorized thereby will be performed inci-
dent to the authorized change of station, the language used does not
clearly preclude the authorization of leave travel at another time. A
review of the legislative history reveals no expression of a specific
congressional intent with respect to the time at which leave travel
will be performed although it is clearly contemplated that under nor-
mal circumstances leave will be taken between tours of duty and the
authorized travel performed at that time. S. Report No. 497, 93d
Cong., 1st Sess. 2 (1973). It is equally clear that there existed a con-
gressional concern that the entitlement created by section 411b be
carefully limited to bona fide travel for family relocation or visita-
tion. Congress expected that regulations implementing this enact-
ment would stringently prevent deviation from this objective. S.
Report No. 497, supra.

Since the statutory language in question does not specifically pro-
hibit the delay of leave travel until after the change of station has
taken place, it is our view that Volume I of the Joint Travel Regula-
tions may be revised to permit a member who is not authorized leave
between overseas assignments because of the critical nature of his
job, to receive section 411b entitlements when leave is subsequently
authorized. However, any implementing regulations should clearly
limit leave travel entitlements to instances in which denial of author-
ized leave between duty stations was required by the needs of the
member's service. Furthermore, such regulations should provide that
authorized leave must be taken within a reasonable time following
reassignment to ensure that the purposes of section 411b are properly
observed.

It should be recognized, however, that the statutory entitlements of
section 411b may not be enlarged by the proposed revision of Volume 1
of the Joint Travel Regulations. Section 411b authorizes a limited
travel and transportation allowance whose maximum under the statute
is the cost of travel from the member's last duty station to a place no
further distant than his home of record or to a place approved by the
Secretary concerned, or his designee, and from there to his new duty
station. The proposed regulations must recognize this limitation even
though in some instances, such as where a member's new duty station
is farther from his home of record than his old duty station, the
allowance may not be sufficient to pay for the full cost of his travel.

Consequently, Volume 1 of the Joint Travel Regulations may be
revised as indicated above. However, regulations to be promulgated
to provide for leave travel under these circumstances would provide
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an additional entitlement not authorized by current regulations. Al-
though we view that entitlement as within the scope of the author-
izing statute, since it has not previously been provided for by regula-
tions, it would be prospective only.

The questions submitted are answered accordingly.

(B—61937]

Military Personnel—Dependents——Certificates of Dependency.—
Filing Requirements
In view of the reasonable assurance that changes in dependency status for pay-
ment of basic allowance for quarters do not go undetected under the oint
Uniform Military Pay System, the annual recertification of dependency certifi-
cates prescribed in 51 Comp. Gen. 231, as they relate to Marine Corps, Navy,
and Air Force members, no longer will be required, provided that adequate
levels of internal audit are maintained.

In the matter of recertification of dependency certificates, Septeni.
ber 29, 1975:

This action is in response to letter dated February 12, 1975, from
the Assistant Secretary of Defense (Comptroller), requesting author-
ization of the discontinuance of the requirement for annual recertifi-
cation of primary dependents by Marine Corps, Navy, and Air Force
members receiving basic allowance for quarters (BAQ) at the with
dependent rate. The request was assigned Department of Defense
Military Pay and Allowance Committee Action No. 516, a copy of
which was enclosed with the Assistant Secretary's letter.

The discussion in the Committee Action referred to our decision
B—61937, dated August 6, 1974 (54 Comp. Gen. 92) which held that
in view of the Army procedures for recertifying and verifying depend-
ency for payment of BAQ under the Joint Uniform Military Pay
System (JUMPS), the annual recertification of dependency certifi-
cates prescribed by 51 Comp. Gen. 231 (1971), as they relate to Army
members' primary dependents, no longer would be required. The
Committee Action discussion states that the Marine Corps, Navy,
and Air Force Joint Uniform Military Pay Systems contain similar
procedures that will provide reasonable assurance that changes in
dependency status do not go undetected.

The Marine Corps justification enclosed with the Committee Action
indicates that Marine Corps JUMPS continuously audits all field rec-
ords to insure agreement with the control-site master record. Fur-
ther, a Leave and Earnings Statement (LES) prepared at and dis-
tributed by the Marine Corps Finance Center, Kansas City, Missouri,
for every Marine on a monthly basis contains personnel and pay data,
including BAQ which must be audited upon receipt by the cognizant
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disbursing officer and commanding officer to insure that all displayed
data is correct. In addition, a Visual Audit Sheet (VAS) is produced
annually during the member's month of birth and on the occasion of
each permanent change of station. This computer generated document
is also required to be audited by the disbursing officer and commanding
officer. In this regard, the member concerned is personally queried
as to the correctness of all information contained on the VAS, includ-
ing BAQ, and must certify the correctness of all displayed data. As a
result, the Marine Corps believes that the numerous audits and con-
trols built into their JUMPS provide sufficient assurance that any
discrepancies in the payment of BAQ will be detected early. The
justification concludes by stating that the annual recertification and
monthly/annual audit requirements are a duplication of effort and
are not cost-effective.

The Navy justification indicates that their segmental approach to
JUMPS currently provides assurance that any changes in dependency
which have been overlooked or unreported for other reasons will be
detected in a timely manner without the requirement for an annual
recertification of dependency. Such assurance is based on: (a) monthly
LES verification by the member and his disbursing officer of BAQ
entitlement; (b) recurring verification by personne/administrative/
disbursing officers (1) upon reporting to a new duty station, (2) upon
return from deployment, (3) upon application for dependent's Identi-
fication and Privilege (ID) card, (4) upon payment of dependent's
travel claim, (5) upon issue of transportation requests to dependent,
(6) upon application for Government housing; and (c) annual recerti-
fication of secondary dependents by the Navy Family Allowance activ-
ity. Thus, as in the case of the Marine Corps, the Navy be]ieves that
the present regular and frequent intermittent verification of primary
dependents make annual recertification a duplicative and unnecessary
effort and not cost-effective.

The Air Force justification indicates that JUMPS-Air Force has a
"shred-out" program comparable to the Army for verifying a member's
entitlement to BAQ at the with dependent rate (BAQ—W). It is stated
that quarters' assignments are verified by sending a management notice
(listing members assigned to adequate and inadequate Government
quarters) to the servicing Accounting and Finance Officer (AFO) in
April and October of each year. The AFO, in turn, compares this
listing with the listing submitted by the Base Housing Officer to the
AFO each April and October. If discrepancies are discovered, the
AFO submits BAQ adjustment transactions to the Air Force Account-
ing and Finance Center. The Air Force notifies each member annually,
staggered throughout the year, via an entry on the member's LIES of
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the requirement for him to recertify his primary dependents in order
to continue BAQ—W entitlement. A member's failure to respond to
that request is the basis for administrative discontinuance of BAQ
entitlement. Since experience has shown that Air Force members re-
main at the same installation for periods in excess of 24 months, Air
Force recertification policy would concentrate on: (a) continued semi-
annual comparison of members assigned Government quarters with
members in receipt of BAQ—W, and (b) establishment of the require-
ment for all members in receipt of BAQ—W to recertify their primary
dependents at least every 2 years and/or upon the member's departure
from his duty station. Thus, the Air Force believes the existing degree
of control, including semiannual and annual verifications, designed
for early detection of BAQ discrepancies, also make annual recertifica-
tion a duplication of effort and not cost-effective.

It appears that the Marine Corps and Navy systems of audits and
controls and intermittent verifications, as well as the Air Force "shred-
out" program to verify entitlements, under JUMPS would provide
reasonable assurance that changes in dependency status for payment of
BAQ do not go undetected.

Accordingly, we have no objection to the discontinuance of the re-
quirement for annual recertification of primary dependents by Marine
Corps, Navy, and Air Force under t.he procedures outlined in Com-
mittee Action No. 516.

Approval of this proposal is contingent upon an understanding that
the services establish and maintain adequate levels of internal audit
to assure the legality, propriety and correctness of all disbursements
for BAQ. In this regard, it is our view that the internal audit function
should be separate from the procedures discussed in the Committee
Action and in addition to any controls that have been built into the
JUMPS currently in operation or under development by the services.
It should, instead, be designed to evaluate the effectiveness of these
procedures and controls.

[B—176994]

Agriculture Department—Domestic Food Programs—Authority To
Continue—Continuing Resolution
Appropriation of funds in continuing resolution for fiscal year 1976 for domestic
food programs established under National School Lunch Act and Ohild Nutrition
Act confers upon Department of Agriculture necessary authority to continue
such programs until termination of continuing resolution, notwithstanding
expiration of funding authorization in enabling legislation on September 30, 1975.

Appropriations—Continuing Resolutions—Availability of Funds—
In Absence of Regular Appropriations
Proviso in section of continuing resolution, which suspends effectiveness of pro-
visions in appropriation acts making availability of appropriations contingent
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upon enactment of authorizing legislation, was intended to apply only to appro-
priation bills prior to their final enactment. Thus, enactment of appropriation
act with such contingency provision will supersede continuing resolution and
will suspend availability of funds pending enactment ef necessary legislative
authority.

In the matter of the authority to continue domestic food programs
under continuing resolution, September 30, 1975:

This decision to the Secretary of Agriculture is in response to a
request dated September 15, 1975, from the General Counsel, Depart-
ment of Agriculture (DOA), concerning the authority of DOA to
continue three domestic food programs after September 30, 1975, in
light of the circumstances set forth below. The programs, all admin-
istered by DOA, are—

(1) School Breakfast Program, section 4 of the Child Nutrition
Act of 1966, as amended, 42 U.S. Code 1773. This program provides
grants to States to provide breakfasts free or at a reduced price to
needy schoolchildren.

(2) Special Food Service Program for Children, section 13 of the
National School Lunch Act, as amended, 42 U.S.C. 1761. Established
in 1968, this program authorizes grants and other assistance to States
to provide nonprofit food service programs for needy and handicapped
children in "service institutions" as defined in the act.

(3) Special Supplemental Food Program (known as
women, infants, and children), section 17 of the Child Nutrition Act of
1966, as amended, 42 U.S.C. 1786. WIC was established in 1972 to aid
local health or welfare agencies or private nonprofit agencies, and
Indian tribes and organizations, in making supplemental foods avail-
able to pregnant or lactating women and to infants determined to be
nutritional risks.

Funds for the 'three programs were authorized in the respective
sections of the enabling legislation and have been appropriated in the
annual DOA appropriation acts. Without legislative action in the
First Session of the 94th Congress, the authorization for all three
programs would have expired on June 30, 1975. Legislation, H.R. 4222,
was introduced early in the session to extend the programs, passed
both the House and the Senate, and was reported out of conference
on July 30 (H.R. Report No. 94—347). However, on September 5, the
Senate voted to recommit the conference report. Cong. Rec., Septem-
ber 5, 1975 (daily ed.), S15394—99. In addition, the Agriculture and
Related Agencies Appropriation Act for 1976, Hill. 8561, is also
presently under consideration. The bill passed the House on July 14,
passed the Senate on July 25, and is now ready for conference.
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On May 2, 1975, Congress extended the Special Food Service Pro-
gram to September 30, 1975, by Public Law 94—20, 89 Stat. 82. This
was done to enable proper planning by sponsoring agencies for the
summer program without fear of having the program expire midway
in the summer. S. Report No. 94—57, 94th Cong., 1st Sess. 2 (1975).
Similarly, WIC was extended to the same date on May 28, 1975, by
Public Law 94—28, 89 Stat. 96. This was deemed necessary because
the program faced interruption if States did not receive their letters
of credit containing WIC funds by approximately June 1. S. Report
No. 94—158, 94th Cong., 1st Sess. 3 (1975). No special legislation was
enacted to extend the School Breakfast Program, but it was specifically
included in the Joint Resolution making continuing appropriations
for fiscal year 1976 ("Continuing Resolution"), Public Law 94—41
(June 27, 1975) 101(e) (13th unnumbered paragraph), 89 Stat. 225,
229.

DOA expresses doubt that authority would exist to continue the
Special Food Service and WIC Programs beyond September 30, 1975,
if H.R. 4222 or similar legislation is not enacted by that date. DOA
further believes this result is not aflected by the Continuing Resolution.
The Department's position is summarized in its September 15 letter
as follows:

We have concluded, however, that there is no basis in Public Law 94—41, the
Joint Resolution, for considering either the Special Food Service Program or
the WIC Program as having been continued beyond September 30, 1975, despite
the fact that the Resolution does provide funding authority for them in section
101(e) and (f). We reach this result because shortly before the Resolution
was passed, legislation specifically extending these two programs to Septem-
ber 30, 1975 was adopted; the Senate Committee Report on the Resolution, while
mentioning the School Breakfast Program, is silent with respect to these other
two programs; and, there is ]anguage with respect to the WIC Program in
section 101(f) of the Resolution which excepts section 17(b) (the funding pro-
vision) of the Child Nutrition Act.

DOA further believes that the enactment of H.R. 8561 prior to H.R.
4222 would cause termination of all three programs because H.R. 8561
(title III, pages 56 and 57) expressly makes the availability of appro-
priations for the three programs contingent upon the enactment of
"necessary legislative authority."

If neither the authorizing legislation nor the appropriation act is
enacted by September 30, it is necessary to consider the effect of the
Continuing Resolution in order to determine the status of the programs
in question. Pertinent provisions of Public Law 94—41 are set forth
below:

[TI he following sums are appropriated out of any money in the Treasury not
otherwise appropriated * *

* * * * * * *

598—958 0 - 76 — 8
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[Section 101(e)] Such amounts as may be necessary for continuing the follow-
ing activities, but at a rate for operations not in excess of the current rate unless
otherwise provided specifically in this subsection * * *

The following activities for which provision was made in the Agriculture-
Environmental and Consumer Protection Appropriation Act, 1975: * * k

Food programs under section 32 of the Act of August 24, 1935, and section
416 of the Agricultural Act of 1949, as amended, including cost-of-living increases
mandated by law and the School Breakfast Program; * '

* * * * * * *
[Section 101(f)] Such amounts as may be necessary to permit payments and

assistance mandated by law for the following activities which were conducted
in fiscal year 1975— * * *

Activities under the Food Stamp Act, the Child Nutrition Act, and the School
Lunch Act, as amended, except for section 17(b) of the Child Nutrition Act of
1966;

* * * * * * *
[Section 102] Appropriations and funds made available and authority

granted pursuant to this joint resolution shall be available from July 1, 1975,
and shall remain available until (a) enactment into law of an appropriation
for any project or activity provided for in this joint resolution, or (b) enactment
of the applicable appropriation Act by both Houses without any provision for
such project or activity, or (c) sine die adjournment of the first session of the
Ninety-fourth Congress, whithever first occurs.

We have recognized that Congress may appropriate funds in excess
of a cost limitation contained in the original authorization act and
that the agency is thereby authorized to continue the program at the
higher level. 36 Comp. Gen. 240 (1956). By the same token, it would
seem that the appropriation of funds for a program whose author-
ization is due to expire during the period of availability of the funds,
confers the necessary authority to continue the program during that
period of availability, in the absence of indication of contrary intent.
A Continuing Resolution has the same "force and effect" as an appro-
priation act. Oklahoma v. Weinberger, 360 F. Supp. 724, 726 (W.D.
Okia. 1973). The specific inclusion of the School Breakfast Program in
section 101 (e) of the Resolution is a clear indication of the intent of
Congress that this program continue under the Resolution, notwith-
standing the expiration of its authorization on June 30. Thus, it is our
view that the appropriation made by Public Law 94—41 confers upon
DOA the authority to continue the School Breakfast Program at the
rate specified in section 101 (e) ,until the availability of that appropria-
tion terminates by the occurrence of one of the three events specified
in section 102.

The situation with respect to the Special Food Service and WIC
Programs is only slightly different, in that, as noted above, Congress
has extended these programs to September 30 by specific legislation.
In our opinion, the enactment of this specific legislation (Public
Laws 94—20 and 94-28) shortly before the Continuing Resolution
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should not be construed as preempting the Resolution since, as dis-
cussed above, the timing of those two statutes seems to have been
dictated not by any intent to alter the effect of the Continuing Resolu-
tion, but rather by the particular needs of the programs involved.
Indeed, it is manifest from the enactment of Public Laws 94—20 and
94—28, the pending extension of authorization in H.R. 4222, which
has passed both Houses, and the appropriation provided in H.R.
8561, which has also passed both Houses, that the intent of Congress
with respect to the Special Food Service and WIC Programs is that
they be continued. It would therefore be illogical to conclude that this
intent must be frustrated for the two programs which were not
specifically mentioned in the Resolution but which were extended to
September 30 while continuing the School Breakfast Program for
which no extension was enacted at all for the time being, pending
further consideration by the substantive committee.

We note further that the Special Food Service Program and the
major portion of the WIC Program are funded under "section 32 of
the Act of August 24, 1935," as amended. Thus it may be argued that
the Continuing Resolution did provide for these programs, albeit not
as specifically as in the case of the School Breakfast Program. In
this connection, the specific mention in section 101 (f) of section 17(b)
of the Child Nutrition Act, 42 U.S.C. 1786 (b), does not appear to
have been intended to totally exclude the WIC Program from the
operation of the Continuing Resolution. The purpose of this specific
mention, although it is not discussed in the legislative history, appears
merely to be to exclude WIC from the specialized coverage of section
101(f). Section 101(e), quoted above, would in our opinion still be
applicable.

In light of the foregoing considerations, it is our view that authority
to continue the three subject programs exists under the Continuing
Resolution, unless the DOA appropriation act is sooner enacted. Bar-
ring some further congressional indication of intent to terminate the
subject programs, this authority will extend to the sine die adjourn-
ment of the first session of the 94th Congress.

If H.R. 8561, the DOA appropriation act for fiscal year 1976, is
enacted prior to RE. 4222 or similar authorizing legislation, DOA
points out that the availability of appropriations for the subject pro-
grams would, by the terms of H.R. 8561, be made contingent upon
the enactment of "necessary legislative authority" (see p. 56, lines
17—20 and p. 57, lines 10—13 of H.R. 8561). The Department's position
is that the prior enactment of H.R. 8561 would satisfy section 102(a)
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of the Continuing Resolution, thereby terminating the operation of
the Resolution. The subject programs would then terminate because
there would be no funds available for them. In this connection, section
101(a) (3) of Public Law 94—41 (89 Stat. 225) provides:

Whenever the amount which would be made available or the authority which
would be granted under an Act listed in this subsection as passed by the House
as of July 1, 1975, is different from that which would be available or granted
under such Act as passed by the Senate as of July 1, 1975, the pertinent proj..
ect or activity shall be continued under the lesser amount or the more restric-
tive authority: Provi4ed, That no provision in any appropriation Act for the
fiscal year 1976, which makes the availability of any appropriation provided
therein dependent upon the enactment of additional authorizing or other legis-
lation, shall be effective before the date set forth in section 102(c) of this joint
resolution.

The "date set forth in section 102 (c)" is he sine die adjournment of
the first session of the 94th Congress. The Department's position re-
garding the effect of section 101 (a) (3) is set forth in the September25
submission:

The subsection of the Resolution in which [the proviso in section 101(a) (3)]
appears does not refer to appropriations for the Department of Agriculture. In
any event, If the appropriation bill is finally agreed upon and signed by the
President It would constitute a later legislative enactment which would seem-
ingly supersede section 101(a) (3) of the Resolution even if it were applicable.

The proviso of section 101 (a) (3) was first used in the Continuing
Resolution for fiscal year 1973, Public Law 92—334 (July 1, 1972), 86
Stat. 402. Its purpose was explained by the House Committee on Ap-
propriations as follows:

In several of the appropriation bills for 1973 the Senate has attached pro-
visions to a number of appropriations, making their availability contingent on
enactment of authorization legislation. Thus, in these instances the effective
Senate-passed amounts are zero and if the provisions are operative as of July 1,
under the standard application of the section 101 (a) (3) groundrule they would
be without funds come July 1. Pending disposition of the provisions and the au-
thorizatións to which they refer, the alove-quoted provision in the accompanying
continuing resolution is necessary to avoid what would in its absence be the case;
name1y, an abrupt cutoff of funds for many important on-going programs and
agencies come midnight, June 30. H.R. Rep. No. 92—1173, 92d Cong., 2d Sess. 3
(1972).

It seems clear from this legislative history, as well as from the re-
lationship of the language of the proviso to the language in the rest
of section 101 (a) (3) that the proviso was intended to suspend the
effect of contingency provisions only in appropriation bills prior to
their final enactment. There is nothing in the legislative history to
indicate an intent to cover such bills once they have been enacted.
Indeed, such an interpretation would be inconsistent with the basic
purport of a continuing resolution, which is to provide funding on an
interim basis until the applicable appropriation act can be enacted.
To conclude otherwise would require continued operation of these pro-
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grams under the Continuing Resolution despite the fact that the Con-
gress might choose to deal otherwise with the programs involved in
subsequent legislation. Therefore, if H.R. 8561 is enacted prior to new
authorizing legislation, or prior to additional extensions such as Pub-
lic Laws 94—20 and 94—28, the contingency provisions therein will
supersede the Continuing Resolution and will become the controlling
legislative statement. In that event, the availability of funds for the
subject programs will be suspended pending the enactment of "neces-
sary legislative authority."

(B—183833]

Officers and Employees—Contracting With Government—Public
Policy Objectionability—Corporation
Where Government employee owns 39.95 percent of stock of corporation, it is
-concluded that he has substantial ownership in corporation. Conclusion is reached
in view of significant history which has discouraged contracting between Gov-
ernment and its employees. Therefore, while agency restricted its view to em-
ployee's role in day-to-day management of corporation, since reasonable ground
did exist, rejection of corporation low bid was not improper.

In the matter of Capital Aero, Inc., September 30, 1975:
Invitation for bids (IFB) No. R1—11—75—44 was issued on March 21,

1975, by the United States Department of Agriculture, Forest Service,
seeking bids to provide aircraft services for the Helena National
Forest. Bid opening was held on April 23, 1975. The low bid was sub-
mitted by Capital Aero, Inc.

However, subsequent to bid opening it was discovered that Mr. John
F. Patten, who had signed Capital's 'bid as president of that corpora-
tion, was a full-time employee of the United States Government.

Section 1—1.302—3 of the Federal Procurement Regulations (FPR)
(1964ed. a-mend. 95) states that:

Contracts shall not knowingly be entered into between the Government and
employees of the Government or business concerns or organizations which are
substantially owned or controlled by Government employees, except for the most
compelling reasons, such as cases where the needs of the Government cannot
reasonably be otherwise supplied.

The contracting officer relates that on several occasions, h tele-
phoned Capital with regard to determining the bidder's responsibility.
Each time he was informed by the answering party that 'he would
have to discuss the matter then in question with Mr. Patten, an'd only
Mr. Patten. This indicated to the contracting officer that Mr. Patten
exercised substantial control over the management of the corpora-
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tion's business activities and, consequently, the contracting officer de-
termined that in accordance with FPR 1—1.302—3, .supra, award
should not be made to Capital. Award was thereafter made to Morri-
son Flying Service, the second low bidder, on May 2, 1975.

Capital protested the agency's actions since the Capital bid was
signed by Mr. Patton, not as an individual, but as an agent of the
corporation and the contracting officer should have made an inquiry
to determine whether or not Mr. Patton substantially owned or con-
trolled Capital. With regard to this latter point, Capital relates that
had such an inquiry been made the contracting officer would have
found that Mr. Patton does not "substantially own or control a major-
ity of the stock of said corporation."

As set out in 41 Comp. Gen. 569, 571 (1962) * * contracts be-
tween the Government and its employees have been considered subject
to criticism from a public policy standpoint on the grounds of possible
favoritism and preferential treatment. Our Office has often expressed
the view that such contracts should not be made except for the most
cogent reasons. See 4 Comp. Gen. 116, 5 id. 93, 14 id. 403, 21 id. 705,
25 id. 690, 27 id. 735." See 4—1.302—3 Agriculture Procurement Regu-
lations, 41 C.F.R. 4—1.302—3 (1974).

This rule is equally applicable to corporations owned or controlled
by Government employees. B—167036, February 18, 1970; B—124557,
October 10, 1955.

In the instant case, we have been advised that John Patton owns
499 shares of Capital stock and that his wife, Judith, owns 750 shares.
By our calculations, Mr. Patton owns 39.95 percent of the stock of
the corporation. Viewing FPR 1—1.302—3 against the significant his-
tory which has discouraged contracting between the Government and
its employees, we conclude that Mr. Patten has a substantial ownership
in the corporation. In that connection, FPR 1—1.302—3 does not speak
of "majority" ownership, only "substantial" ownership.

The Forest Service, in determining to reject Capital's bid, restricted
its consideration to Mr. Patten's role in the day-to-day management
operations of the company. We need not rule on the validity of the
basis underlying the Forest Service's action, since it is clear that a
reasonable ground did, in fact, exist to support the rejection. In light
of Mr. Patten's substantial ownership interest in the corporation, we
cannot conclude that the rejection of Capital's bid was improper.

Accor'dingiy, the protest is denied.
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(B—184145]

General Accounting Office—Decisions——Advance—Disbursing and
Certifying Officers—Payments Prohibited by Statutes
In view of certifying officer's statutory right to request and receive advance deci-
sion from the Comptroller General on matters of law, certifying officers are not
"bound" by conclusion of law rendered by agency's general counsel. 31 U.S.C.
82d.

Certifying Officers—Liability—Failure To Use Statutory Authority
To Obtain Comptroller General's Decision
Where there IS doubt as to legality of a payment, certifying officer's only com-
plete protection from liability for an erroneous payment is to request and follow
Comptroller General's advance decision under 31 U.S.C. 82d.

Certifying Officers—Relief—Erroneous Payments—Statutory Pro-
hibition
The Comptroller General may not relieve a certifying officer from liability if the
Comptroller General finds a payment was specifically prohibited by statute, even
though payment was made in good faith and for value received. 31 U.S.C. 82c.

Certifying Officers—Submission to Comptroller General—Doubt-
ful Payments
Test of good faith regarding legal questions concerning certified vouchers is
whether or'not certifying officer was "in doubt" regarding payment, and, if so,
whether he exercised his right to request and receive advance decision from
Comptroller General. 31 U.S.C. 82c, 82d.

Certifying Officers—Certification Effect—Liable for Improper Pay-
ments—Based on Fact, Law or Both
Certifying officer is liable moment an improper payment is made as a result of his
erroneous certification. This is true whether certification involves question of
fact, question of law, or mixed question of law and fact.

Certifying Officers—Relief—Lack of Due Care, etc.—Evidence
This Office has sought to apply.the certifying officer's relief statute by considering
practical conditions and procedures under which certifications are made. Conse-
quently, diligence required of a certifying officer before requests for relief can be
granted is matter of degree dependent on practical conditions prevailing at time
of certification, sufficiency of administrative procedures protecting interests of
Government, and apparency of the error.

In the matter of responsibilities and liabilities of certifying officers,
September 30, 1975:

In a letter of June 4, 1975, the Chief Certifying Officer of the U.S.
Energy Research and Development Administration requested our
guidance as to the role and responsibilities of a certifying officer. The
certifying officer is concerned with the degree of reliance he can and
should place on the advice of the agency's legal counsel in view of his
responsibilities which are fixed by law. In addition to requesting gen-
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eral advice concerning his responsibilities, the certifying officer specif-
ically asks—

If our Office of General Counsel determines that a claim meets all legal re-
quirements and is proper for pnyment or that payments under a proposed agency
policy would not be contrary to any statutory provisions specifically prohibiting
payments of 'the character involved, is the certifying officer bound by Such
determinations?

To what e,tent, if any, can a certifying officer be relieved of his financial
responsibility when he has relied upon a legal opinion by the Agency's General
Counsel ?*

The responsibilities of a certifying officer are fixed by the acts of
December 29, 1941, c. 641, 2, 55 Stat. 875, as amended (31 U.S. Code

82c (Supp. Ifl, 1973)), and April 28, 1942, c. 247, title III, 56 Stat.
244, 31 U.S.C. 82f (1970). See 21 Comp. Gen. 976, 978 (1942); 28
id. 425, 426 (1949). These acts provide that:

The officer or employee certifying a voucher shall (1) be held responsible for
the existence and correctness of the facts recited in the certificate or otherwise
stated on the voucher or its supporting papers and for the legality of the pro po8ed
payment nnder the appropriation or fund involved; and (2) be held accountable
for and required to make good to the United States the amount of any illegal,
improper, or incorrect payment resulting from any false, inaccurate, or misleading
certificate made by him, as well as for any payment prohibited by law or which
did not represent a legal obligation under the appropriation or fund involved
* * *• 31 U.S.C. 82c (Supp III. 1973) [Italic supplied.]

and—
The responsibility and accountability of certifying officers under sections 82b,

82c to 82e of this title shall be deemed to include the correctness of the computa-
tion of certified vouchers * * . 31 U.S.C. 82f (1970).

If the certifying officer should either make a "false, inaccurate, or
misleading certificate" that is the proximate cause of any illegal, im-
proper, or incorrect payment, or issue a certificate causing a payment
prohibited 'by law or which does not represent a "legal obligation under
the appropriation or fund involved," then the certifying officer is liable
to the United States for any payment made under such certificate. 31
U.S.C. 82c (Supp. III, 1973).

Furthermore, a certifying officer is liable the moment an improper
payment is made as the result of his erroneous certification. See 54
Comp. Gen. 112, 114 (1974). This is true whether the certification in-
volves a matter of fact, a question of law, or a mixed question of
law and fact. 4 Comp. Dec. 332, 337 (1897) ; 23 Comp. Gen. 181, 13
(1943) ;30id. 298, 300 (1951) ;39id.548,549 (1960) ;45id.447 (1966).
Moreover, this Office looks only to the certifying officer for reimburse-

*The instant submission is not appropriate under 31 U.S.C. 82d, infra in text,
since it does not involve legal questions arising in a specific voucher presented for
certification. However, we respond to the questions raised as a matter of general
interest.
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ment even though some other administrative employee may be liable
to the certifying officer under administrative regulation. 32 Comp. Gen.
332 (1953) ;l5id. 962 (1936).
Under the first proviso of 31 U.S.C. 82c (Supp. III, 1973)—
* * * the Comptroller may, in his discretion, relieve such certifying officer

or employee of liability for any payment otherwise proper whenever he finds
(1) that the certification was based on official records and that such certifying
officer or employee did not know, and by reasonable diligence and inquiry could
not have ascertained, the actual facts, or (2) that the obligation was incurred
in good faith, that the payment was not contrary to any statutory provision
specifically prohibiting payments of the character involved, and that the United
States has received value for such payment * * . [Italic supplied.]

Subsection (1) of the relief proviso allows the Comptroller General, in
his discretion, to relieve a certifying officer from liability based on the
officer's certification of incorrect facts, provided such certification oc-
curred under circumstances as stipulated therein. As a general rule,
a certifying officer may not escape liability for losses resulting from
improper certification merely by stating either that he was not in a
position to ascertain of his personal knowledge that each item on a
voucher was correctly stated or that he must depend on the correctness
of the computations of his subordinates. If he relies upon statements
and computations of subordinates, he must assume responsibility for
the correctness of their statements and computations, unless it can be
shown that neither he, nor his subordinates, in the reasonable exercise
of care and diligence, could have known the true facts. Otherwise, the
certification would be without material value as a protection of the
United States against erroneous payments if, after certifying definitely
to the correctness of the voucher, the certifying officer could then escape
liability by merely stating that he was not personally familiar with the
facts to which he certified and did not know whether they were correct.
49 Comp. Gen. 486 (1970). The function of certification is not per-
functory, but involves a high degree of responsibility. 20 Comp. Gen.
182 (1940); 26 id. 578, 579 (1947). Thus we have held that press of
work cannot relieve the certifying officer of his responsibilities. B—
147747, December 28, 1961. On the other hand, we have held that,
where proper administrative safeguards exist, certifying officers do
not need to examine time, attendance, and leave records in order to
certify the correctness of amounts shown on payrolls submitted to them.
31 Comp. Gen. 17,18 (1951).

We have never undertaken to formulate any general rule declaring
what acts may carry exemption from liability for certification of in-
correct facts. Rather, we have sought to apply the relief provisions by
considering the practical conditions and procedures under which cer-
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tifications of fact are made. Consequently, the diligence to be required
of a certifying officer before requests for relief under the act will be
considered favorably is a matter of degree dependent upon the prac-
tical conditions prevailing at the time of certification, the sufficiency
of the administrative procedures protecting the interest of the Gov-
ernment, and the apparency of the error.

Subsection (2) of the relief proviso of 31 U.S.C. 82c (Supp. III,
1973) allows the Comptroller General, in his discretion, to relieve
certifying officers from liability for payments made in good faith and
for value received by the United States. But the Comptroller General
may not relieve a certifying officer if the Comptroller General finds
that t.he payment was specifically prohibited by statute, regardless of
value received by the Government or the certifying officer's good faith.
46 Comp. Gen. 135 (1966); 31 id. 653, 654 (1952); 14 id. 578, 583
(1935). Assuming value received for a peyment and the absence of
statutory prohibition, the test of good faith regarding legal questions
concerning certified vouchers is whether or not the certifying officer was
"in doubt" regarding the payment, and, if so, whether he exe.rcised his
right to request and receive an advance decision from the Comptroller
General on any question of law involved in a payment on any voucher
presented to him for certification, under section 3 of the act of I)e-
cember 29, 1941, 31 U.S.C. 82d (1970). Thus, we have held that a
certifying officer, who accepts the advice and instruction of an ad-
ministrative or legal officer concerning a doubtful payment instead of
exercising his right to obtain a decision by the Comptroller General,
may not be relieved of responsibility for making an erroneous payment.
31 Comp. Gen. 653, 654 (1952) ; 14 id. 578, 583 (1935); B—180752,
June 12, 1974.

Replying to the certifying officer's two questions quoted previously
herein, where there is doubt as to the legality of a payment, the certify-
ing officer's only complete protection from liability for an erroneous
payment is to request and follow the Comptroller General's advance
decision under 31 U.S.C. 82d (1970). Moreover in view of the certify-
ing officer's statutory right to request and obtain an advance decision
from the Comptroller General regarding the lawfulness of any pay-
ment to be certified we can see no reason for concluding that the
agency's general counsel's conclusions of law regarding such payment
are "binding" on the agency's certifying officers.
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Pege
ABSENCES

Leaves of absence. (See LEAVES OF ABSENCE)

ACCOUNTABLE OFFICERS
Certifying officers. (See CERTIFYING OFFICERS)

ADMINISTRATIVE DETERMINATIONS
Erroneous

Reliance on others effect
In view of certifying officer's statutory right to request and receive

advance decision from the Comptroller General on matters of law,
certifying officers are not "bound" by conclusion of law rendered by
agency's general counsel. 31 U.S.C. 82d 297

AGENCY

Overtime policies. (See REGULATIONS, Overtime policies)
Promotion procedures. (See REGULATIONS, Promotion procedures)

AGRICULTURE DEPARTMENT
Domestic food programs

Authority to continue
Continuing resolution

Appropriation of funds in continuing resolution for fiscal year 1976
for domestic food programs established under National School Lunch
Act and Child Nutrition Act confers upon Dept. of Agriculture necessary
authority to continue such programs until termination of continuing
resolution, notwithstanding expiration of funding authorization in en-
ablinglegislation on Sept. 30, 1975 289

AIRCRAFT
Carriers

Foreign
Use prohibited

Avaiibiity of American carriers

HEW employee may use foreign flag air carriers during travel while
performing temporary duty because the use of one such carrier saved
more than 12 hours from origin airport to destination airport than use of
American flag air carrier, and use of other such carrier is essential to
accomplish the Dept.'s mission, which would render American flag air
carriers "unavailable" under 5 of International Air Transportation Fair
Competitive Practices Act of 1974, Pub. L. 93—623, 88 Stat. 2104 (49
U.S.C. 1517) 52

VI'
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AIRCRAFT—Continued
Carriers—Continued

Property damage, loss, etc.
Liability of carrier

Burden of proof Page
Air carrier is liable for damages sustained to shipment of Govt.

property notwithstanding contention of improper packing, since ap-
plicable tariff filed with CAB provides that acceptance of shipment
constitutes prima facie evidence of proper packing and puts burden
of proof on carrier to show absence of negligence. Issue of liability is
determinable under provisions of tariff; common law rules and presump-
tions apply only when not in conflict withtariff 149

Prima facie case. (See AIRCRAFT, Carriers, Property damage,
loss, etc., Liability of carrier, Burden of proof)

AIR FORCE
Members

Dependents
Proof of dependency for benefits. (See MILITARY PERSONNEL,

Dependents, Proof of dependency for benefits)

ALASKA
Alaska Railroad. (See ALASKA RAILROAD)
Employees

Territorial cost-of-living allowance
Alaska Railroad employees. (See ALASKA RAILROAD, Employees,

Territorial cost-of-living allowance)
Station allowances

Military personnel. (See STATION ALLOWANCES, Military personnel,
Excess living costs outside United States, etc.)

ALASKA RAILROAD
Employees

Compensation
Aggregate limitation

Other than classified positions
Amount in lieu of the cost-of-living allowance may be paid to em-

ployees in Alaska of Federal Railroad Administration, Dept. of Trans-
portation, whose pay is fixed administratively, since statutory provisions
limiting such salaries to amounts not in excess of salaries of specified
grades under General Schedule refer to basic compensation rates in
subch. I, Cli. 53, Title 5, U.S. Code, not to allowances in Ch. 59, Title 5,
U.S. Code 196

ALLOWANCES
Cost-of-living allowances

Oversea employees. (See FOREIGN DIFFERENTIALS AND OVERSEAS
ALLOWANCES, Territorial cost-of-living allowances)

Military personnel
Excess living costs outside United States, etc. (SeeSTATION ALLOW-

ANCES, Military personnel, Excess living costs outside United
States, etc.)

Station allowances. (See STATION ALLOWANCES)
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APPOINTMENTS

Absence of formal appointment
Reimbursement for services performed Page
Army officer, assigned as Executive Assistant to Ambassador-at-

Large, retired from Army in anticipation of civilian appointment to that
position. After retirement he continued to serve as Executive Assistant
for 7 months before Dept. of State determined he could not be appointed.
Claimant is de facto officer who served in good faith and without fraud.
He may be paid reasonable value of services despite lack of appointment
in view of fact that had compensation been paid, claimant could retain
it under de facto rule or recovery could be waived under 5 U.S.C. 5584.
Although he was not paid, administrative error arose when claimant in
good faith entered on duty with understanding of Govt. obligation to pay
for services. On reconsideration, B—181934, Oct. 7, 1974, is overruled,
and 52 Comp. Gen. 700, amplified 109

APPROPRIATIONS

Agriculture Department
Domestic food programs

Continuing resolution
Appropriation of funds in continuing resolution for fiscal year 1976 for

domestic food programs established under National School Lunch Act
and Child Nutrition Act confers upon Dept. of Agriculture necessary
authority to continue such programs until termination of continuing
resolution, notwithstanding expiration of funding authorization in
enabling legislation on Sept. 30, 1975 289
Continuing resolutions

Availability of funds
In absence of regular appropriations

Proviso in section of continuing resolution, which suspends effective-
ness of provisions in appropriation acts making availability of appro-
priations contingent upon enactment of authorizing legislation, was
intended to apply only to appropriation bills prior to their final enact-
ment. Thus, enactment of appropriation act with such contingency
provision will supersede continuing resolution and will suspend avail-
ability of funds pending enactment of necessary legislative authority 289

Federal grants, etc., to other than States. (See FUNDS, Federal grants,
etc., to other than States)

Permanent indefinite
Refunding moneys erroneously received and covered
Annual charge assessed pursuant to User Charge Statute, 31 U.S.C.

483a, by SEC upon investment advisers and deposited in Treasury as
miscellaneous receipts, which charge is now considered erroneous by SEC
because of recent Supreme Court decisions, may be refunded by SEC
out of permanent indefinite appropriation established by 31 U.S.C.
725q—1 to pay moneys "erroneously received and covered." This refund
is authorized to all who paid such invalid fee regardless of whether
payment was made under protest 243
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ARBITRATION
Award

Collective bargaining agreement
Violation Page

Federal Labor Relations Council questions the propriety of sustaining
an arbitration award that orders backpay for employees deprived of
overtime work in violation of a negotiated agreement. Agency violations
of negotiated agreements which directly result in loss of pay, allowances
or differentials, are unjustified and unwarranted personnel actions as
contemplated by the Back Pay Act, 5 U.S.C. 5596. Improper agency
action may be either affirmative action or failure to act where agreement
requires action. Thus, award of backpay to employees deprived of
overtime work in violation of. agreement is proper and may be paid.. -- 171

Grant of sick leave
Implementation by agency

No legal authority
Award of arbitrator granting sick leave to employee who attended

sick member of family not afflicted with contagious disease, who as
result was not able to perform his duties, may not be implemented by
agency since there is no legal authority to grant sick leave in the
circumstances 183
Employee personnel actions

Prearbitration action
Collective-bargaining agreement provides that certain Internal

Revenue Service career-ladder employees will be promoted effective
the first pay period after 1 year in grade, but promotion of seven em-
ployees covered by agreement were erroneously delayed for periods up
to several weeks. Since provision relating to effective dates of promotions
becomes nondiscretionary agency requirement, if properly includable
in bargaining agreement, General Accounting Office will not object to
retroactive promotions based on administrative determination that
employees would have been promoted as of revised effective dates but
for failure to timely process promotions in accordance with the
agnement 42

ARMY DEPARTMENT
Members

Dependents
Proof of dependency for benefits. (See MILITARY PERSONNEL,

Dependents, Proof of dependency for benefits)

ASSIGNMENT OF CLAIMS (See CLAIMS, Assignments)

AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic
Data Processing Systems)

AWARDS
Contract awards. (See CONTRACTS, Awards)

BIDDERS
Qualifications

Manufacturer or dealer
Determination

Protest that surplus dealer is not "regular dealer" within purview of
Walsh-Healey Public Contracts Act, 41 U.S.C. 35—45, and related im-
plementing regulations, ASPR 12—601 and 12—607, and therefore is in-
eligible for award, is not for consideration, since such determinations
are exclusively vested with contracting officer subject to final review by
Dept. of Labor
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BIDDERS—Continued
Qualifications—Continued

Preaward surveys
Information timeliness Page

Contracting officer's determination that bidder was nOnresponsible for
QPL procurement, which was based on negative preaward survey con-
ducted over 5 months previous for procurement of different article, had
noreasonablebasis

Qualified products procurement
Agency's position that only bids submitted by manufacturers or their

authorized distributors under QPL procurements can be considered re-
sponsive is overly restrictive interpretation of QPL requirements contained
in ASPR 1—1101 et seq., and would constitute QPL a qualified bidders
list

Surplus material offered
Presumption of unacceptability

Agency's presumption that bidders offering surplus material can meet
QPL requirements only if bidder affirmatively volunteers and shows in its
bid that it could meet acceptance test, QPL, and other Govt. require-
ments, is contrary to basic procurement policy
Responsibility v. bid responsiveness

Bidder ability to perform
Question whether surplus bidders under solicitations for aircraft and

aircraft related parts—incorporating ANA Bulletin No. 438c (age con-
trols for age-sensitive elastomeric items)—can comply with Bulletin
requirements for identification, marking, and storage of parts containing
elastomeric components is one affecting responsibility

BIDS
Acceptance

Unbalanced bids
Improper

Proposed acceptance of apparent low mathematically unbalanced bid
is not proper where (1) agency determines bid is low through reevalua-
tions using substantially revised estimates of work requirements, which,
in themselves, indicate that "material unbalancing" (existence of reason-
able doubt that any award would result in lowest cost to Govt.) is pres-
ent; (2) under reevaluation using one of revised estimates, bid is not low,
confirming existence of material unbalancing; (3) reevaluation procedure
has effect of introducing new evaluation factors into procurement and
contravenes requirement that bidders compete equally based on ob-
jective factors in IFB. B—161208, Aug. 8, 1967, modified 231

Additives. (See BIDS, Aggregate v. separable items, prices, etc., Addi-
tives)

Aggregate v. separable items, prices, etc.
Additives

Correction
Not prejudicial to other bidders

Where bid included alternate item price, bid deviated from amended
bidding requirement that alternate work and price therefore be included
in base bid price. However, bid may nevertheless be accepted if other-
wise proper since deviation did not prejudice other bidders as bidder is
obligated to perform all work and bid is low overall whether price under
alternate item is included or is in addition to base bid price 168
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BIDS—Continued
All or none

Qualified. (See BIDS, Qualified, All or none)
Bidders, generally. (See BIDDERS)
Changes, erasures, reviews, etc.

Initialing Page
Contention that "all or none" qualification on bidding schedule was

change in bid requiring initialing by bidder is without merit because
(1) qualification was not change; (2) assuming qualification was change,
bidding schedule was initialed; and (3) lack of initialing of change
could have been waived as minor informality 100

Collusive bidding
Allegations unsupported by evidence
Unsupported allegation that successful bidder, issued COO by SBA,

bid collusively with another bidder, and was not unaffiliated bidder as
represented in bid is not sufficient to overcome certification of unaffihiation
in bid and lack of evidence to show violation of certification 97

Competitive system
Federal aids, grants, etc.

Equal Employment Opportunity programs
Where applicable regulations of Federal Govt. agency require that

procurements by grantees be conducted so as to provide maximum
open and free competition, certain basic principles of Federal procure-
ment law must be followed by grantee. Therefore, rejection of low bid
under grantee's solicitation as nonresponsive was improper where basis
for determining responsiveness to minority subcontractor listing require-
ment was not stated in IFB and b dder otherwise committed itself tc
affirmative action requirements. It is therefore recommended that
contract awarded to other than low bidder be terminated 139

Late bids
Hand-carried bid may be accepted even though received late since

lateness is result of bid opening officer's erroneous rejection cf initial
tender which was timely made and consideration of bid does not
compromise integrity of competitive bid system 267

Negotiated contracts. (See CONTRACTS, Negotiation, Competition)
Restrictions on competition

Prohibition
Surplus material

Navy "blanket" prohibition c f all surplus material (whether new and
unused surplus or reconditioned surplus) is not in compliance with
requirements for "free and open" competition and drafting specifi-
cations stating Govt.'s actual needs. Navy contracting officer and
cognizant technical personnel should determine, if possible under
circumstances of particular procurement, at time solicitation is issued
whether surplus and/or reconditioned material will meet its actual
needs
Conformability of articles to specifications. (See CONTRACTS, Specifica-

tions, Conformability of equipment, etc., offered)
Contracts, generally. (See CONTRACTS)
Deviations from advertised specifications. (See CONTRACTS, Specifica-

tions, Deviations)
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BIDS—Continued
Discarding all bids

Resolicitation
Revised specifications Page

As general rule, mathematically unbalanced bid—bid based on
enhanced prices for some work and nominal prices for other work—may
be accepted if agency, upon examination, believes IFB's estimate of
work requirements is reasonably accurate representation of actual
anticipated needs. But where examination discloses that estimate is not
reasonably accurate, proper course of action is to cancel IFB and re-
solicit, based upon revised estimate. B—161208, Aug. 8, 1967, modifiecL 231
Evaluation

Aggregate v. separable items, prices, etc.
All or none bid

Where IFB permits multiple awards, "all or none" bid lower in aggre-
gate than any combination of individual bids available may be accepted
by Govt. even though partial award could have been made at lower
unit cost: 100

All or none bids
Qualified. (See BIDS, Qualified, All or none)

Alternate bases bidding
Propriety of evaluation

Where bid included alternate item price, bid deviated from amended
bidding requirement that alternate work and price therefore be included
in base bid price. However, bid may nevertheless be accepted if other-
wise proper since deviation did not prejudice other bidders as bidder
is Obligated to perfcrm all work and bid is low overall whether price
under alternate item is included or is in addition to base bid price 168

Conformability of equipment, etc. (See CONTRACTS, Specifications,
Conformability of equipment, etc., offered)

Contrary to terma of solicitation
Presumption of unacceptability

Agency's presumption that bidders offering surplus material can meet
QPL requirements only if bidder affirmatively volunteers and shows in its
bid that it could meet acceptance test, QPL, and other Govt. require-
ments, is contrary to basic procurement policy

Labor costs
Old v. new wage rates

When contract is awarded on basis of old wage rates after new Service
Contract Act wage determination has been received after bid opening,
option should not be exercised since proper way to determine effect of
new wages is to recompete rather than assume new rate would affect
bidders equally. Recommendation is being referred to appropriate
congressional committees pursuant to Legislative Reorganization Act
of 1970, 31 U.S.C. 1172 97
Failure to furnish something required. (See CONTRACTS, Specifications,

Failure to furnish something required)
Hand carried

Delivery location
Provision in solicitation that bids be mailed to certain address or

hand-carried to depositary located at mailing address does not prohibit
hand delivery to official located in bid opening room who was authorized
to receive bids. 267
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BIDS—Continued
Invitation for bids

Cancellation
Justification Page

Cancellation of IFB and negotiation of sole-source award to low
bidder offering surplus material was not improper, even though con-
tracting officer failed to ask QPL preparing activity for required waiver
of those QPL requirements, which were not required of bidder, pursuant
to ASPR 1—1108; however, recommendation is made that waiver be
gotten prior to exercise of option under contract

Not prejudicial tç other bidders
Although it would seem that cantracting officer, who canceled IFB

for supply of aircraft parts after determining that nonresponsive bid
offering surplus material met Govt.'s actual minimum needs for much
lower cost and who negotiated sole-source contract with surplus bidder
on "public exigency" basis, acted improperly in failing to solicit other
bidders on same basis, other bidders were not prejudiced since it is
unlikely they would have offered surplus and low surplus bid was respon-
sive to IFB

Interpretation
Oral explanation

Oral explanation furnished bidder regarding manner of award has no
legal effect where IFB requires bidders to request in writing any expla-
nation desired regarding meaning or interpretation of IFB 100

Labor stipulations. (See CONTRACTS, Labor stipulations)
Late

Acceptance
Not prejudicial to other bidders

Hand-carried bid may be accepted even though received late since
lateness is result of bid opening officer's erroneous rejection of initial
tender which was timely made and consideration of bid does not com-
promise integrity of competitive bid system 267

Conflicting statements
Factual statements made by attendee at bid opening who claimed to

have observed occurrences from far corner of room are rejected in pref-
erence to contrary statements submitted by bid opening officer and
alternate who directly participated in contested delivery of bid 267

Identification of bid erroneous
Negotiated procurement. (See CONTRACTS, Negotiation, Late

proposals and quotations, Identification erroneous)
Negotiated procurement

Late proposals and quotations. (See CONTRACTS, Negotiation, Late
proposals and quotations)

Recommendation to ASPR Committee and FPR Division
Revision of late bid provisions of procurement regulations

Recommendation is made to ASPR Committee and FPR Division
that GAO comments on possibility that late bid provisions involving
acceptable evidence to establish timely receipt of bids may be unneces-
sarily causing Govt. to lose benefits of low bids be considered with
respect to possible revision of procurement regulations 220
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BIDS—Continued

Late—Continued
Telegraphic modifications

Evidence of timely delivery Page
Telegraphic bid modification, Govt. time-stamped 3 minutes after

time for bid opening in office designated in IFB, which, if for considera-
tion, would make third low bidder low, was properly rejected as late,
notwithstanding documentary evidence of Western Union indicating
delivery at time for bid opening, since only acceptable evidence to
establish timely receipt in IFB is time-date stamp of Govt. installation
on bid wrapper or other documentary evidence of receipt maintained
byinstallation 220

Time variances
Where bid opening officer states that hand-carried bid initially was

tendered, according to clock in bid opening room, prior to scheduled bid
opening time and prior to authorized public declaration that such time
had arrived, rejection of bid as late is not required even though officer
initially rejected tender of bid in accordance with time shown on un-
synchronized clock outside bid opening room. Authorized public dec-
laration, made in accordance with clock in bid opening room, that time
for bid opening has arrived is prima fade evidence of that fact 267
Mistakes

Correction
Base bid and alternative items

Where bidder stated separate prices for both base bid and alternate
item, even though amendment (which was acknowledged) required
inclusion of alternate work and price in base bid, bidder may correct
base bid price by adding alternate price thereto as bidder has submitted
clear and convincing evidence as to both the existence of mistake and
price intended and bid is low both as corrected and uncorrected. How-
ever, agency is advised that in future bid schedules should be revised to
conform with revisions in bidding instructions 168

Rule

Departments are authorized under applicable procurement regula-
tion to make administrative determinations prior to award to resolve
suspected mistakes in bid 267

Negotiated contracts. (See CONTRACTS, Negotiation, Mistakes)
Modification

After bid opening
Evidence to substantiate allegation lacking

In absence of evidence affirmatively showing that low responsive
bidder added "all or none" qualification to bid after opening, award is not
questioned even though an appearance of impropriety was created when
bid opening officer and preparer of bid abstracts, respectively, failed to
read aloud or note qualification in violation of ASPR on bid opening
procedures. GAO reviewed answers by Govt. employees to written
interrogatories propounded by protester and received expert hand-
writinganalysisfrom U.S. SecretService 100

Negotiated procurement. (See CONTRACTS, Negotiation)
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BIDS—Continued
Omissions

Information
Qualified products information

Test number identification Page
Bidder under QPL procurement, who fails to identify manufacturer or

applicable QPL test number, but who identifies product's manufacturer's
designation, is responsive to IFB, and omissions may be waived as minor
informalities
Opening

Time for opening determination
Bid deadline for hand-carried bid may not be deemed to have arrived

because of bid opening officer's removal of bids from depositary since
public declaration that time set for bid opening had arrived subsequently
was made by authorized official consistent with clock in bid opening
room 267
Proposals and quotations. (See CONTRACTS, Negotiation, Late pro-

posals and quotations)
Protests. (See CONTRACTS, Protests)
Qualified

All or none
Evaluation. (See BIDS, Evaluation, Aggregate u. separable items,

prices, etc., All or none)
Failure to read aloud and record qualification

Validity of award
Failure of procuring activity personnel to read aloud and properly

record on abstracts "all or none" qualification is deviation of form from
procurement regulations, not of substance, and does not affect validity
of award. However, in view of failure of procuring activity personnel
to follow ASPR bid opening procedures, GAO recommends that Secre-
tary of Army take appropriate action to insure compliance with appli-
cable ASPRs 100

Interpretation of qualification
Contention that "all or none" qualification on bidding schedule was

change in bid requiring initialing by bidder is without merit because (1)
qualification was not change; (2) assuming qualification was change,
bidding schedule was initialed; and (3) lack of initialing of change could
have been waived as minor informality 100
Qualified products. (See CONTRACTS, Specifications, Qualified

products)
Rejection

Contrary to basic procurement policy
Presumption of unacceptability

Agency's presumption that bidders offering surplus material can
meet QPL requirements only if bidder affirmatively volunteers and shows
in its bid that it could meet acceptance test, QPL, and other Govt.
requirements, is contrary to basic procurement policy

Nonresponsive
Bidder's intent not indicated

Bidder, who intends to "refurbish" new unused parts by replacing
elastomer components, but who does not indicate this intent in its bid,
may be rejected as nonresponsive where bid indicates that parts bidder is
offering would exceed allowable shelf life unless elastomers are replaced -
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BIDS—Continued
Rejection—Continued

Propriety
Conflict of interest Page

Where Govt. employee owns 39.95 percent of stock of corporation,
it is concluded that he has substantial ownership in corporation. Con-
clusion is reached in view of significant history which has discouraged
contracting between Govt. and its employees. Therefore, while agency
restricted its view to employee's role in day-to-day management of
corporation, since reasonable ground did exist, rejection of corporation
low bid was not improper 295
Requests for proposals. (See CONTRACTS, Negotiation, Requests for

proposals)
Sole source procurement. (See CONTRACTS, Negotiation, Sole source

basis)
Specifications. (See CONTRACTS, Specifications)
Two-step procurement

Conformability of equipment offered to specifications. (See CON-
TRACTS, Specifications, Conformability of equipment, etc., offered,
Technical deficiencies, Two-step procurement)

First-step
Protest timeliness

Notwithstanding that protester might have deduced identity of the
precise model on which low bid was submitted from shipping weight
and container size stated in bid on step two of two-step procurement,
protest issue of model's acceptability under first step of procurement is
timely since it was filed promptly after agency revealed the precise model
bid by low bidder 267

Technical approaches
While three units accepted under first step of two-step procuremenl

were not equal in terms of weight, horsepower, or price, proposals fre-
quently are based on different technical approaches. In the circumstances
agency acted reasonably in determining that three proposals were ac-
ceptable and thus available for step two competition 267

Mistakes. (See BIDS, Mistakes, Two-step procurement)
Specifications

Deviations
Acceptability

Protester's extrapolation from low bidder's data that low bidder
would not meet contract's compaction test requirement is rejected since
all permissible variations in compaction test procedures were not covered
in low bidder's data and therefore unacceptability of low bidder's product
has not been established 267
Unbalanced

Estimates
Accuracy

As general rule, mathematically unbalanced bid—bid based on en-
hanced prices for some work and nominal prices for other work—may be
accepted if agency, upon examination, believes IFB's estimate of work
requirements is reasonably accurate representation of actual anticipated
needs. But where examination discloses that estimate is not reasonably
accurate, proper course of action is to cancel IFB and resolicit, based upon
revised estimate. B—16l208, Aug.. 8, 1967, modified 231
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BIDS—Continued
Unba'anced—Continued

Evaluation Page
Proposed acceptance of apparent low mathematically unbalanced bid

is not proper where (1) agency determines bid is low through reevalua-
tions using substantially revised estimates of work requirements, which,
in themselves, indicate that "material unbalancing" (existence of
reasonable doubt that any award would result in lowest cost to Govt.)
is present; (2) under reevaluation using one of revised estimates, bid is
not low, confirming existence of material unbalancing; (3) reevaluation
procedure has effect of introducing new evaluation factors into procure-
ment and contravenes requirement that bidders compete equally based
on objective factors in IFB. B—161208, Aug. 8, 1967, modified 231

CERTIFYING OFFICERS
Certification effect

Liable for improper payments
Based on fact, law or both

Certifying officer is liable moment an improper payment is made as a
result of his erroneous certification. This is true whether certification
involves question of fact, question of law, or mixed question of law and
fact 297
Liability

Failure to use statutory authority to obtain Comptroller General's
decision

Where there is doubt as to legality of payment, certifying officer's only
complete protection from liability for erroneous payment is to request
and follow Comptroller General's advance decision under 31 U.S.C. 82d
Relief

Erroneous payments
Statutory prohibition

The Comptroller General may not relieve a certifying officer from
liability if Comptroller General finds payment was specifically prohibited
by statute, even though payment was made in good faith and for value
received. 31 U.S.C. 82c 297

Lack of due care, etc.
Evidence

This Office has sought to apply the certifying officer's relief statute by
considering practical conditions and procedures under which certifica-
tions are made. Consequently, diligence required of certifying officer
before requests for relief can be granted is matter of degree dependent on
practical conditions prevailing at time of certification, sufficiency of
administrative procedures protecting interests of Govt., and apparency
of the error 297
Submission to Comptroller General

Doubtful payments
In view of certifying officer's statutory right to request and receive

advance decision from the Comptroller General on matters of law,
certifying officers are not "bound" by conclusion of law rendered by
agency's general counsel. 31 U.S.C. 82d 297

Test of good faith regarding legal questions concerning certified
vouchers is whether or not certifying officer was "in doubt" regarding
payment, and, if so, whether he exercised right to request and receive
advance decision from Comptroller General. 31 U.S.C 82c, 82d 297
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CLAIMS
Assignments

Contracts
Set-off. (See SET-OFF Contract payments, Assignments)

"Financing institutions" requirement Page
Govt. contractor's grant of security interest in accounts receivable to

holding company alleged to be intermediary for bank's financing of
contractor is not valid assignment under 31 U.S.C. 203, even if properly
filed with Govt., since Govt. contract proceeds may be assigned only to
financing institutions and holding company does not qualify as proper
assignee 155

Set-off
Contract payments, (See SET-OFF, Contract payments, Assignments)

Validity
Assignee loan not for contract performance

Assignment to bank of Govt. contract proceeds where bank's alleged
financing is through intermediary holding company may not be recog-
nized as statutory assignment since there has been no showing that
intermediary or bank actually provided funds to Govt. contractor or
that intermediary expended funds for the performance of the contract - 155

Damages
Contracts

Anticipated profits
Decision by U.S. Govt., acting in its sovereign capacity, to rehabilitate

Suez Canal is not a taking of a valuable contractual right requiring
compensation, as claimant had only anticipated contract for services,
loss of which is not responsibility of U.S. Govt. Moreover, submission
of unsolicited proposal makes claimant a pure volunteer, affording no
basis upon which payment may be authorized 164
Set-off. (See SET-OFF)
Statutes of limitation. (See STATUTES OF LIMITATION)

Transportation
Property damage, etc.

Reclaim of set-off. (See SET-OFF, Transportation, Property damage,
etc., Reclaim of set-off)

Waiver
Debt collections. (See DEBT COLLECTIONS, Waiver)

COLLECTIONS (See DEBT COLLECTIONS)

COMPENSATION

Aggregate limitation
Alaska Railroad employees
Amount in lieu of the cost-of-living allowance may be paid to en-

ployees in Alaska of Federal Railroad Administration, Dept. of Trans-
portation, whose pay is fixed administratively, since statutory pro-
visions limiting such salaries to amounts not in excess of salaries of
specified grades under General Schedule refer to basic compensation
rates in subch. I, Ch. 53, itle 5, U.S. Code, not to allowances in Ch. 59,
Title 5, U.S. Code 196

Alaska Railroad employees. (See ALASKA RAILROAD, Employees)
Ceiling. (See COMPENSATION, Aggregate limitation)



XX INDEX DIGEST

C OMPENSATIO N—Continued
Increases. (See COMPENSATION, Promotions)

Retroactive
Customs Service inspectional employees

Parties receiving services not liable Page

In 1972 and 1973 flying club arranged aircraft flights and paid for
required overtime services of Customs Service inspectional employees
pursuant to 19 U.S.C. 267. In 1974 Customs Service billed club for
additional overtime salary payments resulting from retroactive pay
increases from Oct. 1, 1972, to Jan. 6, 1973. Parties in interest are not
liable for charges stemming from retroactive pay increase since generally
accounts billed and paid for at prevailing rates may not be subsequently
reopened and statute does not explicitly require retroactive salary increases
to be paid for by parties in interest. 31 Comp. Gen. 417 and B—107243,
Nov. 3, 1958, shall no longer be followed 226

Wage board employees. (See COMPENSATION, Wage board employees,
Increases)

Limitation. (See COMPENSATION, Aggregate limitation)
Military pay. (See PAY)
Missing, interned, captured, etc., employees

Overtime
Entitlement

Civilian employee is entitled to overtime compensation based on
amount received prior to missing status if such compensation was part
of his regularly scheduled pay -and allowances and such overtime com-
pensation continues throughout missing status period even though
office to which employee was assigned is disestablished. However, where
overtime compensation is not part of regWarly scheduled pay and
allowances, employee does not receive same unless he "may become
entitled thereafter" and such entitlement would be based on over-time
performed by his replacement or average irregularly scheduled overtime
of employees in his unit. 54 Comp. Gen. 934, modified 147
Names

Married women. (See NAMES, Married women)
Overpayments

Waiver. (See DEBT COLLECTIONS, Waiver)
Overtime

Actual work requirement
Exception

Back pay arbitration award
Federal Labor Relations Council questions the propriety of sustaining

an arbitration award that orders backpay for employees deprived of
overtime work in violation of a negotiated agreement. Agency violations
of negotiated agreements which directly result in loss of pay, allowances
or differentials, are unjustified and unwarranted personnel actions as
contemplated by the Back Pay Act, 5 U.S.C. 5596. Improper agency
action may be either affirmative action or failure to act where agreement
requires action. Thus, award of backpay to employees deprived of over-
time work in violation of agreement is proper and may be paid 171

Administrative approval requirement
Employee alleged she was' compelled to perform substantial amounts

of overtime because superiors assigned her abnormal workload. Claim is
denied since she failed to show work was ordered or induced by official
who had authority to order or approve overtime and failed or refused
todoso 55
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COMPENSATION—Continued
Overtime—Continued

Pair Labor Standards Amendments of 1974, Pub. L. 93—259
Professional employees exempted from overtime provisions Page

Although Fair Labor Standards Act of 1938 has been amended to
apply to Federal employees, professional employees are exempted from
application of the overtime provisions of the Act. 29 U.S.C. 213(a) (1) 55
Promotions

Retroactive
Administrative error

Collective bargaining agreement
Collective-bargaining agreement provides that certain Internal Revenue

Service career-ladder employees will be promoted effective the first pay
peiiod after 1 year in grade, but promotion of seven employees covered
by agreement were erroneously delayed for periods up to several weeks.
Since provision relating to effective dates of promotions becomes non-
discretionary agency requirement, if properly includable in bargaining
agreement, General Accounting Office will not object to retroactive
promotions based on administrative determination that employees
would have been promoted as of revised effective dates but for failure to
timely process promotions in accordance with the agreement 42
Removals, suspensions, etc.

Deductions from backpay
Outside earnings

In excess of "back pay" due
Employee was restored to duty after his service had been terminated

during probation as a result of racial discrimination. Total interim
earnings from private enterprise are for offset against total Federal
backpay otherwise due, even though this results in no backpay payment.
Interim earnings may not be computed and set off on a pay period by
pay period basis to reduce the effect of interim earnings 48

Employee was restored to duty after his service had been terminated
during probation as a result of racial discrimination. Lump-sum pay for
annual leave may not be considered for waiver under 5 U.S.C. 5584,
since payment was proper when made. Also, there is no authority to
waive payment of retirement deductions on the amount of Federal pay
that would have been earned during the period of separation, notwith-
standing interim earnings exceeded amount of Federal pay 48
Wage board employees

Increases
Retroactive

Wage survey at Interior installation, commenced in time to be effec-
tive Feb. 4, 1973, was not effected until May 7, 1973, because wage
board rates were set by labor-management negotiated agreement and
there was question of union representation. Wage adjustment may not
be effective retroactively since the provisions in 5 U.S.C. 5344 regarding
the effective date of wage board pay adjustments are not applicable to
labor-management agreements and no tentative agreement as to the
effective date of the wage adjustment was made prior to May 7, 1973_ 162
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CONFLICT OF INTEREST STATUTES
Contract validity Page

In absence of condition in solicitation which clearly limited proposals
only to those firms (including officers of firms) which have no connection
with oil or gas industry, together with clearly supportable reason for so
limiting competition, and since there is no relevant legal prohibition,
award of automatic data processing services contract by FEA to firm
whose Chairman of Board of Directors has some interest in oil or gas
industry was not improper. Firm should not be excluded from competi-
tion simply on basis of theoretical or potential conflict of interest 60

CONTRACTORS
Incumbent

Elimination from competitive range
Negotiated contract

Agency's elimination of incumbent contractor from competitive
range had reasonable basis. Totality of many allegedly "informational"
deficiencies made proposal so materially deficient that it could not be
made acceptable except by major revisions and additions. Incumbent's
low proposed estimated costs did not have to be considered since pro-
posal was found to be totally technically unacceptable. There is no
basis for favoring incumbent in competitive range determination with
presumptions based merely on prior satisfactory service, since proposal
must demonstrate compliance with essential RFP requirements 60
Responsibility

Determiniation
Review by GAO

Effect of issuance of COC by SBA
GAO will not review determination of responsibility when SBA issues

COC in view of SBA's statutory authority, absent prima facie showing
that action was taken fraudulently or with such wilful disregard of
facts as to necessarily imply bad faith. Under this standard, GAO
reviewed COO file and found no evidence of fraud or bad faith 97

CONTRACTS
"Affirmative action programs." (See CONTRACTS, Labor stipulations,

Nondiscrimination, "Affirmative action programs")
Assignments. (See CLAIMS, Assignments)
Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data

Processing Systems)
Awards

Advantage to Government
Negotiated contracts. (See CONTRACTS, Negotiation, Best advantage

to Government)
Negotiated contracts. (See CONTRACTS, Negotiation, Awards)

Bids
Generally. (See BIDS)

Damages
Claims. (See CLAIMS, Damages, Contracts)
Government liability

Sovereign acts
Decision by U.S. Govt., acting in its sovereign capacity, to rehabilitate

Suez Canal is not a taking of a valuable contractual right requiring
compensation, as claimant had only anticipated contract for services,
loss of which is not responsibility of U.S. Govt. Moreover, submission
of unsolicited proposal makes claimant a pure volunteer, affording no
basis upon which payment may be authorized 164



iNDEX DIGEST xxm

CONTRACTS—Continued
Equal employment opportunity requirements. (See CONTRACTS, Labor

stipulations, Nondiscrimination)
Evaluation of equipment, etc. (See CONTRACTS, Specifications, Con-

formability of equipment, etc., offered)
Labor stipulations

Minimum wage determinations
Effect of new determination Page

When contract is awarded on basis of old wage rates after new Service
Contract Act wage determination has been received after bid opening,
option should not be exercised since proper way to determine effect of
new wages is to recompete rather than assume new rate would affect
bidders equally. Recommendation is being referred to appropriate con-
gressional committees pursuant to Legislative Reorganization Act of
1970, 31 U.S.C. 1172 97

Nondiscrimination
"Affirmative action programs"

Commitment requirement
There is no basis to conclude that bidders were unreasonably misled

as to affirmative action requirements clearly set forth which were in-
cluded in IFB containing bidders' schedules, provisions, conditions,
drawings and specifications, rather than with separate bid packet. Re-
quirements clearly advised that, unless proper documentation was
submitted, bid would be considered nonresponsive 262

That bidder has affirmative action plan filed elsewhere or has agreed to
accept standard equal opportunity clause of invitation does not create
required binding obligation to affirmative action requirements of present
invitation 262

Grants-in-aid
Where applicable regulations of Federal Govt. agency require that

procurements be grantees by conducted so as to provide maximum open
and free competition, certain basic principles of Federal procuiement law
must be followed by grantee. Therefore, rejection of low bid under
grantee's solicitation as nonresponsive was improper where basis for
determining responsiveness to minority subcontractor listing requirement
was not stated in IFB and bidder otherwise committed itself to affirma-
tive action requirements. It is therefore recommended that contract
awarded to other than low bidder be terminated 139

Bidder who fails to submit, prior to bid opening, affirmative action
plan under Part II of Bid Conditions, but who has properly executed
and submitted Part I certification wherein bidder "will be bound by the
provisions of Part II" for listed appropriate trades to be used in the work,
has submitted responsive bid; that pages of Part II were not submitted
with bid is of no consequence. Bids containing no Part I or Part II docu-
mentation were nonresponsive. Recommendation is made that grantor
agency, which concluded that all bids were nonresponsive, advise grantee
to award contract to bidder who submitted Part I certification 262

Mistakes
Allegations before award. (See BIDS, Mistakes)
For errors prior to award. (See BIDS, Mistakes)
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CONTRACTS—Continued
Negotiated. (See CONTRACTS, Negotiation)
Negotiation

Auction technique prohibition
Protest Page

Various changes made to specification requirements and evaluation
scheme after submission of initial best and final offers, resulting in
additional ca1ls from new best and final offers, does not indicate presence
of "auction bidding" since record shows changes were based on legitimate
Govt. needs which warranted reopening negotiations. Neither is auction
indicated by fact that reduced price offered in revised best and final
offers was not related to change, since offerors are free to revise proposals
in any manner they deem appropriate once negotiations are reopened -- 244

Audit requirements
Agency's failure to audit revised proposal is not objectionable, since

contracting officer need not request audit when sufficient information is
available to determine price reasonableness and determination that such
information is available is not subject to question unless clearly erroneous 244

Awards
Multi-year basis

Award of negotiated contract on multi-year basis when technical
considerations rather than cost were primary factors for award was
inappropriate since multi-year contracting method envisions award on
basisoflowestevaluatedunitprice 244

Not prejudicial to other offerors
Although RFP, which only stated that "cost is an important factor in

selection of the offeror for contract award," was defective for failing to
apprise offerors of relative importance of estimated costs vis-a-vis other
specified evaluation factors, there was no prejudice because successful
offeror's proposal received highest score on technical evaluation and
offered lowest evaluated estimated costs, and proposals of other offeror
in competitive range completely responded to all factors considered in
award selection 60

Offerors noncompliance with RFP requirements
Countervailing factors

Although successful offeror for computer services in facilities dedicated
exclusively to FEA did not comply with RFP "internal" security
requirement of protection from read access by FEA users to other
FEA users' programs and codes and operating system located in com-
puter's main memory, countervailing factors mandate against disturbing
award because of agency's improper relaxation of mandatory require-
ment without informing other offerors, e.g., lack of certainty of de-
ficiency's effect on award selection or of whether offerors would have
changed offers if specification was relaxed, agency's short life, and large
excess costs and adverse effect on agency's performance of basic
functions 60

Prejudice alleged
Offeror's claim that agency showed favoritism toward other offeror

by waiving certain specification requirements is not suppoi ted by record,
which shows only that one specification requirement was relaxed and
such relaxation accommodated both offerors 244
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CONTRACTS—Continued
Negotiation—Continued

Awards—Continued
Price one factor in determination Page

Although cost was listed as least important of four evaluation factors
used in evaluation of proposals leading to award of fixed price contracts,
protester's claim that cost was ignored by agency is incorrect, since
cost was considered both in computation of numerical scoring and again
in source selection process. Since negotiated procurement was involved,
award may be made to technically superior offeror, notwithstanding
that offeror's higherprice 244

Validity
Validity of award by FEA for dedicated automatic data processing

services through facilities management contract was not affected by
Brooks Act, 40 U.S.C. 759, and implementing regulations and policies,
because FEA was entitled to rely on authorizations to proceed with
procurement given by 0MB and GSA after reviews of solicitation and
FEA's cost and other justifications. Also, provisions of 0MB Cir. No.
A—54 and FMC 74—5 concerning ADPE acquisitions are ordinarily
executive branch policy matters not for resolution by GAO 60

Changes, etc.
Price revision after close of negotiations

Attempted late price reductions submitted by unsuccessful offeror
after receipt of initial proposals were properly rejected, because RFP
late proposal clause (see ASPR 7—2002.4) provided generally for rejection
of late proposals and modifications, and none of specified exceptions
to general rule were satisfied. But Navy then erred in accepting late
price increase from successful offeror, as this action constituted dis-
cussions with that offeror and discussions were not held with other
offerors in competitive range 201

Specifications
Series of specification changes and requests fo new best and final offers did

not cause technical "leveling" of proposals, which refers to unfair practice
of helping offeror bring unacceptable proposal up to level of other ade-
quate proposals through successive rounds of negotiations, since only two
proposals under consideration were both regarded as acceptable through-
out testing and evaluation period and proposal which protester regards
as having been brought up to level of its proposal was regarded by agency
assuperiorproposal 244

Competition
Award under initial proposals

Where substantial technical uncertainties exist in initial proposals,
award on basis of initial proposals is precluded though proposals may be
considered technically acceptable. 10 U.S.C. 2304(g) requires written or
oral discussions to be conducted with offerors in competitive range to ex-
tent necessary to resolve technical uncertainties, so that Govt. can be
assured of obtaining most advantageous contract 201

Competitive range formula
Predetermined cut-off score

Not prejudicial
Although use of predetermined cut-off score to establish competitive

range is not in accord with sound procurement practice, it is not prejudi-
cial to offeror eliminated from competitive range in view of offeror's low
technical score of 44.8 points on 100-point scale in relation to scores of
proposals included in competitive range (96.3, 92.1 and 88.2) 60
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CONTRACTS—Continued
Negotiation—Continued

Competition—Continued
Discussion with all offerors requirements

Proposed revisions page

By accepting offeror's initial turnkey housing proposal—regarded as
most favorable to Govt.—which nonetheless substantially varied from
specific RFP requirements, Navy waived those requirements for purposes
of competition among seven offerors in competitive range. This change in
specifications, without complying with provisions of ASPR 3—805.4, de-
prived other offerors of equal opportunity to compete and Govt. of bene-
fitsofmaximumcompetition 201

Written or oral negotiations
Where award on basis of initial proposal substantially varying from

RFP requirements has changed specifications and substantial uncertain-
ties in initial proposals and improper acceptance of late price modifica-
tion required written or oral discussions with all offerors in competitive
range, protest is sustained. GAO recommends competition be renewed
through discussions with offerors based on actual minimum require-
ments, disclosing information showing relative importance of price as
evaluation factor. Depending on competition results, existing contract
should be terminated for convenience, or, if contractor remains success-
ful, contract should be modified pursuant to final proposal 201

exclusion of other firms
Protester's claim that agency unduly restricted competition by seeking

production proposals only from development contractors instead of
conducting new competition is untimely, since under 4 C.F.R. 20.2(a)
issue should have been raised prior to date set for receipt of proposals. 244

No exclusion on basis of potential or theoretical conflict of
interest

In absence of condition in solicitation which clearly limited proposals
only to those firms (including officers of firms) which have no connec-
tion with oil or gas industry, together with clearly supportable reason
for so limiting competition, and since there is no relevant legal prohibi-
tion, award of automatic data processing services contract by FEA to
firm whose Chairman of Board of Directors has some interest in oil or
gas industry was not improper. Firm should not be excluded from
competition simply on basis of theoretical or potential conflict of interest 60

Preservation of system's integrity
Status of undisclosed competitor

Where Agency representative brought protester's employee into
meeting with competitor without disclosing relationship and discussion
may have given protester competitive advantage, RFP should be re-
vised to eliminate advantage, if that can be done without sacrifice to
Agency interests, since such action would enhance competition and
provide opportunity for all interested parties to compete. However, if
Agency interests call for continuing procurement in form that precludes
elimination of possible competitive advantage, protester may be ex-
cluded from portion of procurement involving possible advantage 280

Sole source of supply. (See CONTRACTS, Negotiation, Sole source
basis)
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CONTRACTS—Continued
Negotiation—Continued

Cost, etc., data
Estimated

Low Page
Agency's elimination of incumbent contractor from competitive range

had reasonable basis. Totality of many allegedly "informational" de-
ficiencies made proposal so materially deficient that it could not be made
acceptable except by major revisions and additions. Incumbent's low
proposed estimated costs did not have to be considered since proposal
was found to be totally technically unacceptable. There is no basis for
favoring incumbent in competitive range determination with presump-
tions based merely on prior satisfactory service, since proposal must
demonstrate compliance with essential RFP requirements 60

Price adjustment
Attempted late price reductions submitted by unsuccessful offeror after

receipt of initial proposals were properly rejected, because RFP late pro-
posal clause (see ASPR 7—2002.4) provided generally for rejection of
late proposals and modifications, and none of specified exceptions to
general rule were satisfied. But Navy then erred in accepting late price
increase from successful offeror, as this action constituted discussions with
that offeror and discussions were not held with other offerors in compet-
itive range 201

Cost-plus-award-fee contracts
Estimated costs

Automatic data processing services
Recognizing that low cost estimates should not be accepted at face

value and that agency should make independent cost projection of esti-
mated costs, agency's determination, after cost analysis, that successful
offeror's proposed low estimated costs for cost-plus-award-fee contract
for automatic data processing services were realistic, was reasonable,
notwithstanding lack of complete explanation of why proposed costs
were substantially less than those of protester, who offered similar com-
puter configuration 60

Discussion requirement
Competition. (See CONTRACTS, Negotiation, Competition, Discus-

sion with all offerors requirement)
Evaluation factors

Conformability of equipment, etc.
Technical deficiencies. (See CONTRACTS, Specifications, Con-

formability of equipment, etc., Technical deficiencies, Nego-
tiated procurement)

Cost analysis
Normalized treatment

"Normalization" methodology used to compute dollar value of tech-
nical point spread between proposals did not conform to established
relative weights and produced misleading result which could have affected
source selection decision. Therefore, Comptroller General recommends
that source selection decision be reconsidered on basis of appropriate
computation 244



2XVifl INDEX DIGEST

CONTRACTS—Continued
Negotiation—Continued

Evaluations—Continued
Pactors other than price

Relative importance of price Page
Although RFP, which oniy stated that "cost is an important factor

in selection of the offeror for contract award," was defective for failing
to apprise offerors of relative importance of estimated costs vis-a-vis other
specified evaluation factors, there was no prejudice because successful
offeror's proposal received highest score on technical evalution and
offered lowest evaluated estimated costs, and proposals of other offeror
in competitive range completely responded to all factors considered in
award selection 60

Technical acceptability
Although cost was listed as least important of four evaluation factors

used in evaluation of proposals leading to award of fixed price contracts,
protester's claim that cost was ignored by agency in incorrect, since
cost was considered both in computation of numerical scoring and again
in source selection process. Since negotiated procurement was involved,
award may be made to technically superior offeror, notwithstanding
that offeror's higher price 244

Point rating
Competitive range formula

Although use of predetermined cut-off score to establish competitive
range is not in accord with sound procurement practice, it is not prej-
udicial to offeror eliminated from competitive range in view of offeror's
low technical score of 44.8 points on 100-point scale in relation to scores
of proposals included in competitive range (96.3, 92.1 and 88.2) 60

Price elements for consideration
Where award on basis of initial proposal substantially varying from

RFP requirements has changed specifications and substantial uncer-
tainties in initial proposals and improper acceptance of late price modi-
fication required written or oral discussions with all offerors in com-
petitive range, protest is sustained. GAO recommends competition be
renewed through discussions with offerors based on actual minimum
requirements, disclosing information showing relative importance of
price as evaluation factor. Depending on competition results, existing
contract should be terminated for convenience, or, if contractor remains
sucessful, contract should be modified pursuant to final proposal 201

Late proposals and quotations
Identification erroneous

Where proposal package was received in proper office by required
time, and such receipt was verified by procurement personnel in response
to offeror's telephone call, but without reference to offeror's mislabeling
of package with non-existent RFP number, proposal may be considered
timely received, notwithstanding return of package to offeror unopened
as result of incorrect labeling, and subsequent resubmission after closing
date for submission of proposals but before award 36

Multi-year procurements
Cost v. technical considerations

Award of negotiated contract on multi-year basis when technical
considerations rather than cost were primary factors for award was
inappropriate since multi-year contracting method envisions award on
basis of lowest evaluated unit price 244
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CONTRACTS—Continued
Negotiation—Continued

Offers or proposals
Best and final

Additional rounds
Leveling alleged Page

Series of specification changes and requests for new best and final
offers did not cause technical "leveling" of proposals, which refers to
unfair practice of helping offeror bring unacceptable proposal up to
level of other adequate proposals through successive rounds of negotia-
tions, since only two proposals under considerations were both regarded
as acceptable throughout testing and evaluation period and propqsal
which protester regards as having been brought up to level of its pioposal
was regarded by agency as superior proposal 244

Late. (See CONTRACTS, Negotiation, Late proposals and quotations)
Prices

Reasonableness
Agency's failure to audit revised proposal is not objectionable, since

contracting officer need not request audit when sufficient information is
available to determine price reasonableness and determination that such
information is available is not subject to question unless clearly erroneous 244

Pricing data. (See CONTRACTS, Negotiation, Cost, etc., data)
Propriety

Procedures deficient
Where Agency representative brought protester's employee into

meeting with competitor without disclosing relationship and discussion
may have given protester competitive advantage, RFP should be re-
vised to eliminate advantage, if that can be done without sacrifice to
Agency interests, since such action would enhance competition and
provide opportunity for all interested parties to compete. However, if
Agency interests call for continuing procurement in form that precludes
elimination of possible competitive advantage, protester may be ex-
cluded from portion of procurement involving possible advantage 280

Reopening
Propriety

Auction bidding not indicated
Various changes made to specification requirements and evaluation

scheme after submission of initial best and final offers, resulting in addi-
tional calls from new best and final offers, does not indicate presence of
"auction bidding" since record shows changes were based on legitimate
Govt. needs which warranted reopening negotiations. Neither is auction
indicated by fact that reduced price offered in revised best and final offers
was not related to change, since offerors are free to revise proposals in
any manner they deem appropriate once negotiations are reopened 244

Requests for proposals
Late receipt of proposal. (See CONTRACTS, Negotiation, Late pro-

posals and quotations)
Protests under

Favoritism alleged
Evidence lacking

Offeror's claim that agency showed favoritism toward other offeror by
waiving certain specification requirements is not supported by record,
which shows only that one specification requirement was relaxed and
such relaxation accommodated both offerors 244
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CONTRACTS—Continued
Negotiation—Continued

Requests for proposals—Continued
Protests under—Continued

Timeliness
Solicitation improprieties Page

Protester's claim that agency unduly restricted competition by
seeking production proposals only from development contractors
instead of conducting new competition is untimely, since under 4 C.F.R.
20.2(a) issue should have been raised prior to date set for receipt of
proposals 244

Sole source basis
Propriety

Low bidder offering surplus parts under IFB for supply of QPL air-
craft parts appears to be responsive bidder, inasmuch as surplus bids were
not precluded in QPL procurements and bid offering new, unused,
unreconditioned, nondeteriorative surplus parts was not in violation of
"New Material" clause. Decision to cancel and negotiate sole-source
award on virtually same basis to surplus bidder was proper

Qualified products listing. (See CONTRACTS, Specifications, Qualified
products, Sole source negotiation)

Specification conformability. (See CONTRACTS, Specifications, Con-
formability of equipment, etc., offered, Technical deficiencies,
Negotiated procurement)

Technical acceptability of equipment, etc., offered. (SeeCONTRACTS,
Specifications, Conformability of equipment, etc., offered, Technical
deficiencies, Negotiated procurement)

Payments
Absence of unenforceability of contracts. (See PAYMENTS, Absence

or unenforceability of contracts)
Protests

Authority to consider
Grant procurements

GAO will consider protest against contract awarded by grantee in
order to advise grantor agency whether Federal competitive bidding
requirements have been met and since courts before which present
matter is being litigated have expressed interest in GAO views 139

Bidder who fails to submit, prior to bid opening, affirmative action
plan under Part II of Bid Conditions, but who has properly executed and
submitted Part I certification wherein bidder "will be bound by the
provisions of Part II" for listed appropriate trades to be used in the
work, has submitted responsive bid; that pages of Part II were not
submitted with bid is of no consequence. Bids containing no Part I
or Part II documenttion were nonresponsive. Recommendation is
made that grantor agency, which concluded that all bids were non-
responsive, advise grantee to award contract to bidder who submitted
Part I certification 262

Timeliness
Allegation that protest was untimely filed is unfounded since protester

received formal notification as to reasons telegraphic modification was
submitted late and not for award consideration on June 16 and telegram
protesting award was received at GAO within 10 working days on
June 20. See sec. 20.2(a) of Bid Protest Procedures, 40 Fed. Reg. 17979
(1975) 220
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CONTRACTS—Continued
Protests—Continued

Timeliness—Continued
Considered on merits Page

Although protest against exclusion from competitive range was
untimely ified under GAO's bid protest procedures, issues raised by
protest will be considered on merits in view of GAO's continuing audit
interest in particular procurement and assurances made by GAO
representatives that protest would be considered. However, untimely
protest of another protester against exclusion from competitive range
filed over 4 months after protester became aware of reasons its proposal
was rejected will not be considered on merits in view of advanced stage
of GAO review 60

Constructive notice of GAO procedures
Although successful offeror for computer services in facilities dedicated

exclusively to FEA did not comply with RFP "internal" security re-
quirement of protection from read access by FEA users to other FEA
users' programs and codes and operating system located in computer's
main memory, countervailing factors mandate against disturbing
award because of agency's improper relaxation of mandatory requirement
without informing other offerors, e.g., lack of certainty of deficiency's
effect on award selection or of whether offerors would have changed
offers if specification was relaxed, agency's short life, and large excess
costs and adverse affect on agency's performance of basic functions 60

Information copy of protest to agency v. formal copy to GAO
Fact that information copy of protest to GAO was received by pro-

curing activity prior to bid opening does not convert otherwise untimely
direct protest to GAO (protest was not received until after bid opening)
under Bid Protest Procedures, since information copy was not protest
to procuring activity such as to make that portion of procedures dealing
with initial protests to agencies applicable 133

Untimely protest consideration basis
Protest alleging arbitrary and capricious action on part of contracting

officer in restricting procurement wholly to small business without
making independent examination of competitive market conditions,
filed after bid opening, is untimely under 20.2(b) (1) of Bid Protest
Procedures which requires that protests based upon alleged impro-
prieties in any type of solicitation which are apparent prior to bid
opening be filed prior to bid opening. Sec. 20.2(b)(3) exception to
20.2(b) (1), concerning protest by mailgram, is inapplicable, as mailgram
was not sent by third day prior to final date for filing protest 133

Wording
Mailgram to procuring activity prior to award advising that "i' * *

should the low bid be withdrawn the specifications are quite clear as to
the procedure for this basis of award for which we would be in line"
should have been construed as a preaward protest, but does not affect
validity of award which is aot subject to question 100

Qualified products. (See CONTRACTS, Specifications, Qualified products)
Sole source procurements. (See CONTRACTS, Negotiation, Sole source

basis)

58-959 0 - 76 - 10
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CONTRACTS—Continued
Specifications

Conformability of equipment, etc., offered
Ability to meet requirements Pgo

Question whether surplus bidders under solicitations for aircraft and
aircraft related parts—incorporating ANA Bulletin No. 438c (age con-
trols for age-sensitive elastomeric items)—can comply with Bulletin
requirements for identification, marking, and storage of parts containing
elastomeric components is one affecting responsibility

Acceptance
Propriety

Argument that low bidder's proposed unit is not acceptable because
it did not meet specification requirement regarding both length of
public marketing of unit and type of engine offered is rejected since
record supports opposite conclusion 267

Administrative determination
Basis of evaluation

Procuring agency had reasonable basis for determining, after discus-
sions had been conducted, that successful offeror's proposal for automatic
data processing services complied with RFP requirements concerning
data base management system, testing, manpower, dedicated facilities,
communications processors, and telecommunications network 60

Noncompliance
Rejection of bid

Bidder for Navy QPL products, who offers products on which elas-
tomer components exceed age limitations allowed under applicnble
shell life requirements, which have not been shown to be unreasonable,
is nonresponsive. Allegedly different Air Force shelf life requirements
are not necessarily determinative of Navy's shelf life requirements

Technical deficiencies
Negotiated procurement

Agency's elimination of incumbent contractor from competitive
range had reasonable basis. Totality of many allegedly "informational"
deficiencies made proposal so materially deficient that it could not be
made acceptable except by major revisions and additions. Incumbent's
low proposed estimated costs did not have to be considered since pro-
posal was found to be totally technically unacceptable. There is no
basis for favoring incumbent in competitive range determination with
presumptions based merely on prior satisfactory service, since proposal
must demonstrate compliance with essential RFP requirements

Where substantial technical uncertainties exist in initial proposals,
award on basis of initial proposals is precluded though proposals may be
considered technically acceptable. 10 U.S.C. 2304(g) requires written or
oral discussions to be conducted with offerors in competitive range to
extent necessary to resolve technical uncertainties, so that Govt. can
be assured of obtaining most advantageous contract 201

Series of specification changes and requests for new best and final
offers did not cause technical "leveling" of proposals, which refers to
unfair practice of helping offeror bring unacceptable proposal up to
level of other adequate proposals through successive rounds of negotia-
tions, since only two proposals under consideration were both regarded as
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CONTRACTS—Continued
Specifications—Continued

Conformability of equipment, etc., offered—Continued
Technical deficiencies—Continued

Negotiated procurement—Continued
acceptable throughout testing and evaluation period and proposal which Page
protester regards as having been brought up to level of its proposal was
regarded by agency as superior proposal 244

Two-step procurement
Protester's extrapolation from low bidder's data that low bidder

would not meet contract's compaction test requirement is rejected since
all permissible variations in compaction test procedures were not cov-
ered in low bidder's data and therefore unacceptability of low bidder's
product has not been established 267

Tests
Qualified products acceptance test requirements

Applicable to all bidders
QPL acceptance test requirements in Military Specification incor-

porated into IFB for supply of QPL products are applicable to all
bidders, not just manufacturers, even though tests may have once been
performed by manufacturer to Govt.'s satisfaction or products are
former Govt. surplus property

Necessity
No probative evidence hns been presented which would show QPL

acceptance tests in Military Specification incorporated into IFB for
supply of QPL products are not necessary to determine products'
acceptability. Responsibility for establishment of tests and procedures
is within ambit of technical activity responsible for qualification of
QPL products

Definiteness requirement
Surplus material

New, unused or reconditioned
Navy "bhnket" prohibition of all surplus material (whether new and

unused surplus or reconditioned surplus) is not in compliance with
requirements for "free and open" competition and drafting specifica-
tions stating Govt.'s actual needs. Navy contracting officer and cognizant
technical personnel should determine, if possible under circumstances
of .particular procurement, at time solicitation is issued whether surplus
and/or reconditioned material will, meet its actual needs

Deviations
Not prejudicial to other bidders

Alternate bids
Where bid included alternate item price, bid deviated from amended

bidding requirement that alternate work and price therefore be included
in base bid price. However, bid may nevertheless be accepted if otherwise
proper since deviation did not prejudice other bidders ns bidder is obli-
gated to perform all work and bid is low overall whether price under
alternate item is included or is in addition to base bid price 168

Failure to furnish something required
Information

Minority manpower utilization
Bidder who fails to submit, prior to bid opening, affirmative action

plan under Part II of Bid Conditions, but who has properly executed
and submitted Part I certification wherein bidder "will be bound by the
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CONTRACTS—Continued
Specifications—Continued

Failure to furnish something required—Continued
Information—Continued

Minority manpower utilization—Continued
provisions of Part II" for listed appropriate trades to be used in the work, Page
has submitted responsive bid; that pages of Part II were not submitted
with bid is of no consequence. Bids containing no Part I or Part II docu-
mentation were nonresponsive. Recommendation is made th't grantor
agency, which concluded that all bids were nonresponsive, advise grantee
to award contract to bidder who submitted Part I certification 262

There is no basis to conclude that bidders were unreasonably misled
as to affirmative action requirements clearly set forth which were in-
cluded in IFB containing bidders' schedules, provisions, conditions,
drawings and specifications, rather than with sep'rate bid packet. Re-
quirements clearly advised that, unless proper documentation was sub-
mitted, bid would be considered nonresponsive 262

Government surplus clause
Failure to include

Effect
Navy's contention that surplus material can never be considered unless

it has been specifically invited by solicitation is overly restrictive inter-
pretation of ASPR 1—1208(c). Provision states that no special considera-
tion or waiver of contract requirements can be extended to surplus ma-
terial by virtue ef fact that it once was owned by Govt. Therefore, agency
must determine whether surplus is acceptable for each procurement and
include appropriate limitation in solicitation if it is determined that sur-
plus is nc't acceptable. Failure to include "Government Surplus" clause
is not sufficient notice to bidders that surplus is not acceptable

Military
Acceptance test requirements

Qualified products
Contractor, who supplies products under QPL procurement, is not

relieved from its obligation to perform acceptance tests required by
Military Specification on basis that product passed qualification tests -

Conformance requirement
Although agency's determination whether existing Military Speci-

fications will meet its actual needs will not be questioned unless shown
to have no reasonable basis, Military Specifications are mandatory,
and procuring agency should, under ASPR 1—1108, ask QPL preparing
activity for waiver of those requirements (including contract acceptance
test requirements) included in Military Specification defining quali-
fled product, which are not to be required of sole-source contractor
receiving award after cancellation of QPL solicitation

"New Material" clause
Exception

New, unused surplus
"New Material" clause in solicitation does not preclude bids offering

new unused unreconditioned surplus material which is not overage or
deteriorated
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C ONTRACTS—Continued
Specifications—Continued

"New Material" clause—Continued
Exception—Continued

Reconditioning v. refurbishing Page
Upon examination of part, which revealed it could be easily and

quickly disassembled and reassembled by nontechnical people, and in
absence of any apparent critical tolerances f or reassembly, GAO has
doubts whether bidder's proposed replacement of overage elastomer
components in new unused "critical" aircraft related part would con-
stitute "reconditioning" in violation of "New Material" clause. How-
ever, GAO cannot disagree with ASO determination that elastomer
replacement in different aircraft part constituted "reóonditioning" -= - -

Qualified products
Changes

Machinery, products, etc.
Although it is within discretion of QPL preparing activity to deter-

mine whether replacement of elastomer components in QPL aircraft and
aircraft related parts has sufficiently changed the parts so as to consider
them no longer qualified, there is some question whether they remain
qualified products in view of disassembly and reassembly processes
necessarytoreplaceelastomers

Dealer or distributor
Protest that surplus dealer is not "regular dealer" within purview of

Waish-Healey Public Contracts Act, 41 U.S.C. 35—45, and related
implementing regulations, ASPR 12—601 and 12—607, and therefore is
ineligible for award, is not for consideration, since such determinations
are exclusively vested with contracting officer subject to final review by
Dept. of Labor.

Listing
Restrictive interpretation

Agency's position that only bids submitted by manufacturers or their
authorized distributors under QPL procurements can be considered re-
sponsive is overly restrictive interpretation of QPL requirements con-
tained in ASPR 1—1101 eg seq., and would constitute QPL a qualified
bidders list

Product designation
Bidder under QPL procurement, who fails to identify manufacturer or

applicable QPL test number, but who identifies product's manufacturer's
designation, is responsive to IFB, and omissions may be waived as minor
informalities

Requirement
Waiver

Cancellation of IFB and negotiation of sole-source award to low
bidder offering surplus material was not improper, even though contract-
ing officer failed to ask QPL preparing activity for required waiver of
those QPL requirements, which were not required of bidder, pursuant to
ASPR 1—1108; however, recommendation is made that waiver be gotten
prior to exercise of option under contract

Sole source negotiation
Low bidder offering surplus parts under IFB for supply of QPL

aircraft parts appears to be responsive bidder, inasmuch as surplus bids
were not precluded in QPL procurements and bid offering new, unused,
unreconditioned, nondeteriorative surplus parts was not in violation of
"New Material" clause. Decision to cancel and negotiate sole-source
award on virtually same basis to surplus bidder was proper
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CONTRACTS—Continued
Specifications—Continued

Technical deficiencies. (See CONTRACTS, Specifications, Conforma-
bility of equipment, etc., offered, Technical deficiencies)

Tests
Conformability of equipment, etc., offered to specifications. (See

CONTRACTS, Specifications, Conformability of equipment, etc.,
offered, Tests)

Necessary amount of testing Page

QPL acceptance test requirements in Military Specification incor-
porated into IFB for supply of QPL products are applicable to all bidders,
not just manufacturers, even though tests may have once been per-
formed by manufacturer to Govt.'s satisfaction or products are former
Govt. surplus property

Administrative determination
No probative evidence has been presented which would show QPL

acceptance tests in Military Specification incorporated into IFB for
supply of QPL products are not necessary to determine products'
acceptability. Responsibility for establishment of tests and procedures
is within ambit of technical activity responsible for qualification of
QPLproducts

Requirements
Administrative determination

Protester's extrapolation from. low bidder's data that low bidder
would not meet contract's compaction test requirement is rejected
since all permissible variations in compaction test procedures were not
covered in low bidder's data and therefore unacceptability of low
bidder's product has not been established 267

Status
Federal grants-in-aid
GAO will consider protest against contract awarded by grantee in

order to advise grantor agency whether Federal competitive bidding
requirements have been met and since courts before which present
matter is being litig4ed have expressed interest in GAO views 139

Termination
Convenience of Government

Reporting to Congress
Where award on basis of initial proposal substantially varying from

RFP requirements has changed specifications and substantial un-
certainties in initial proposals and improper acceptance of late price
modification required written or oral discussions with all offerors in
competitive range, protest is sustained. GAO recommends competition
be renewed through discussions with offerors based on actual minimum
requirements, disclosing information showing relative importance of
price as evaluation factor. Depending on competition results, existing
contract should be terminated for convenience, or, if contractor remains
successful, contract should be modified pursuant to final proposal 201



LNDEX DIGEST XXXVII

CONTRACTS—Continued
Termination—Continued

"No cost'' Page
Where applicable regulations of Federal Govt. agency require that

procurements by grantees be conducted so as to provide maximum
open and free competition, certain basic principles of Federal procure-
ment law must be follcwed by grantee. Therefore, rejection of low bid
under grantee's solicitation as nonresponsive was improper where basis
for determining responsiveness to minority subcontractor listing re-
quirement was not stated in IFB and bidder otherwise committed itself
to affirmative action requirements. It is therefore recommended that
contract awarded to other than low bidder be terminated 139

CORPORATIONS
Officers

Government employees
Contracting with Government objectionable

Where Govt. employee owns 39.95 percent of stock of corporation, it
is concluded that he has substantial ownership in corporation. Con-
clusion is reached in view of significant history which has discouraged
contracting between Govt. and its employees. Therefore, while agency
restricted its view to employee's role in day-to-day management of
corporation, since reasonable ground did exist, rejection of corporation
low bid was not improper 295

CREDIT CARDS
Use

Travel and transportation costs
Rental car agreement stating cost had been charged to personal

credit card does evidence that employee incurred rental cost m a personal
obligation and will be regarded as satisfying receipt requirements of FTR
para. 1—11.3c(5) for purpose of reimbursing employee for cost of rental
car. Credit card number need not be shown on invoice. From nature of
transaction it must appear that Govt. could not be held liable for the
expense in event of nonpayment of the obligation by employee 224

CUSTOMS
Employees

Overtime services
Reimbursement

Customs Service inspectional employees
Parties in interest not liable for retroactive salary increases

In 1972 and 1973 flying club arranged aircraft flights and paid for
required overtime services of Customs Service inspectional employees
pursuant to 19 U.S.C. 267. In 1974 Customs Service billed club for
additional overtime salary payments resulting from retroactive pay in-
creases from Oct. 1, 1972, to Jan. 6, 1973. Parties in interest are not
liable for charges stemming from retroactive pay increase since generally
accounts billed and paid for at prevailing rates may not be subsequently
reopened and statute does not explicitly require retroactive salary in-
creases to be paid for by parties in interest. 31 Comp. Gen. 417 and
B—107243, Nov. 3, 1958, shall no longer be followed 226
Services to public

Reimbursement. (See FEES, Services to public)



XXXVIIT rNDEX DIGEST

DEBT COLLECTIONS

Waiver
Basic allowance for quarters (BAQ)

junior Reserve Officer Training Corps instructors Page

While the "additional amount" to which a retired member employed
as a JROTC instructor becomes entitled under 10 U.S.C. 2031(d) (1) is
the difference between retired or retainer pay and active duty pay and
allowances to which entitled if called or ordered to active duty, such
amount is neither retired pay nor active duty pay, rather, is compensa-
tion paid to such member in a civilian capacity. As such, recovery by the
U.S. of any erroneous payments of that "additional amount" may only be
waived, if at all, under 5 U.S.C. 5584 44

Civilian employees
Compensation overpayments

Waiver entitlement basis for payment
Army officer, assigned as Executive Assistant to Ambassador-at-Large,

retired from Army in anticipation of civilian appointment to that
position. After retirement he continued to serve as Executive Assistant
for 7 months before Dept. of State determined he could not be ap-
pointed. Claimant is de facto officer who served in good faith and without
fraud. He may be paid reasonable value of services despite lack of
appointment in view of fact that had compensation been paid, claimant
could retain it under de facto rule or recovery could be waived under
5 U.S.C. 5584. Although he was not paid, administrative error arose when
claimant in good faith entered on duty with understanding of Govt.
obligation to pay for services. On reconsideration, B—181934, Oct. 7,
1974, is overruled, and 52 Comp. Gen. 700, amplified 109

Leave payments
Lump-sum leave payment

Employee was restored to duty after his service had been terminated
during probation as a result of racial discrimination. Lump-sum pay
for annual leave may not be considered for waiver under 5 U.S.C.
5584, since payment was proper when made. Also, there is no authority
to waive payment of retirement deductions on the amount of Federal
pay that would have been earned during the period of separation,
notwithstanding interim earnings exceeded amount of Federal pay 48

Military personnel
Pay, etc.

Amount of claim
Effect of set-off

Where member requests waiver of claim under 10 U.S.C. 2774, which
is less than total erroneous payment, and he does not know that an
accounting setoff for underpayment which was otherwise due him has
been made or of his right to request waiver for that amount, or that
erroneous, payment was actually determined to be for greater amount,
we would act on entire erroneous payment in view of beneficial nature
of law. However, where member knows of proper total erroneous pay-
ment, accounting setoff for underpayment and his right to request
waiver in such amount, but requested waiver of amount less than total,
we would act only on amount of waiver request 113
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DEBT COLLECTIONS—Continued
Waiver—Continued

Military personnel—Continued
Pay, etc.—Continued

Total amount of erroneous payment Page
Amount of claim of U.S. against member of uniformed services arising

out of overpayments of pay and allowances, which is subject to con-
sideration for waiver under 10 U.S.C. 2774, is total amount of erroneous
payments made, even where audit of member's pay account reveals
underpayment of pay and allowances, whether that underpayment
involves same item of pay and allowances or different item than was
involved in overpayment, or was in same or different period 113

DEPARTMENTS AND ESTABLISHMENTS
Promotion procedures. (See REGULATIONS, Promotion procedures)

DETAILS
Military personnel

Officers serving as Assistant Judge Advocates General
Court of Claims in Selman v. United States, 204 Ct. Cl. 675 held that

naval officers ordered to serve in positions of Assistant Judge Advocates
General are entitled to at least the pay of rear admiral (lower half)
while serving in such positions whether they were "detailed" or
"assigned" to such positions. Our decision at 50 Comp. Gen. 22 which
determined that such officers were not entitled to pay of rear adminiral
(lower half) will no longer be followed. Consequently, successors to
plaintiffs in Selman in the statutorily created positions are also entitled
to receive pay of rear admiral (lower half) 58

DISCHARGES AND DISMISSALS
Military personnel

Discharged with readjustment pay
Travel and transportation allowances

To selected home
A Regular Army commissioned officer discharged with readjustment

pay in accordance with 10 U.S.C. 3814a may receive travel and trans-
portation allowances provided in 37 U.S.C. 404(c), 406(d) and 406(g)
for members involuntarily released from active duty with readjustment
pay, since the congressional intent was to treat such officers in the same
manner as Reserve officers involuntarily released from active duty with
readjustment pay 166

DISCRIMINATION (See NONDISCRIMINATION)
ENLISTMENTS

Reenlistments
Unexpired term of prior enlistment

Additional obligated service
Service member who, within 3 months of the expiration of his current

enlistment or extension thereof, is discharged pursuant to the authority
of Secretary concerned under 10 U.S.C. 1171, where such discharge is
for the sole purpose of reenlisting, may not have that unexpired term of
enlistment or extension thereof considered as "additional obligated
service" for purpose of determining the multiplier for Selective Re-
enlistment Bonus computation under 37 U.S.C. 308, as amended by
Pub. L. 93—277, May 10, 1974, 88 Stat. 119 37
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EQUAL EMPLOYMENT OPPORTUNITY

Contract provisions. (See CONTRACTS, Labor stipulations, Non-
discrimination)

Grant programs
Contract awards Psge
Where applicable regulations of Federal Govt. agency require that

procurements by grantees be conducted so as to provide maximum open
and free competition, certain basic principles of Federal procurement
law must be followed by grantee. Therefore, rejection of low bid under
grantee's solicitation as nonresponsive was improper where basis for
determining responsiveness to minority subcontractor listing require-
ment was not stated in IFB and bidder otherwise committed itself to
affirmative action requirements. It is therefore recommended that
contract awarded to other than low bidder be terminated 139

EQUIPMENT
Automatic Data Processing Systems

Computer service
Evaluation propriety

Where Agency representative brought protester's employee into
meeting with competitor without disclosing relationship and discussion
may have given protester competitive advantage, RFP should be re-
vised to eliminate advantage, if that can be done without sacrifice to
Agency interests, since such action would enhance competition and pro-
vide opportunity for all interested parties to compete. However, if
Agency interests call for continuing procurement in form that pre-
cludes elimination of possible competitive advantage, protester may be
excluded from portion of procurement involving possible advantage 280

General Services Administration
Responsibilities under Brooks Act

Validity of award by FEA for dedicated automatic data processing
services through facilities management contract was not affected by
Brooks Act, 40 U.S.C. 759, and implementing regulations and
policies, because FEA was entitled to rely on authorizations to proceed
with procurement given by 0MB and GSA after reviews of solicitation
and FEA's cost and other justifications. Also, provisions of 0MB Cir.
No. A—54 and FMC 74—5 concerning ADPE acquisitions are ordinarily
executive branch policy matters not for resolution by GAO

EXPERTS AND CONSULTANTS

Travel expenses
Within metropolitan area

Commuting from residence to place of employment
Intermittently employed consultant may be paid transportation

expenses pursuant to 5 U.S.C. 5703 and par. C3053, subpar. 2, of Joint
Travel Regs., Vol. 2, for commuting from his residence to place of em-
ployment where residence is outside corporate limits but within metro-
politan or geographic area of place of duty, insofar as intermittent
employment occasions him transportation expenses he would not other-
wise have incurred. 22 Comp. Gen. 231, overruled 199
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FAIR LABOR STANDARDS ACT
Applicability

Employees of United States
Fair Labor Standards Amendments, Pub. L. 93—259

Professional employees exempted from overtime provisions Page
Although Fair Labor Standards Act of 1938 has been amended to

apply to Federal employees, professional employees are exempted from
application of the overtime provisions of the Act. 29 U.S.C. 213(a) (1)_. 55

FEES
Investment adviser

Invalid
Refunds

Annual charge assessed pursuant to User Charge Statute, 31 U.S.C.
483a, by SEC upon investment advisers and deposited in Treasury as
miscellaneous receipts, which charge is now considered erroneous by
SEC because of recent Supreme Court decisions, may be refunded
by SEC out of permanent indefinite appropriation established by 31
U.S.C. 725q—1 to pay moneys "erroneously received and covered." This
refund is authorized to all who paid such invalid f cc regardless of whether
payment was made under protest 243
Services to public

Inspectional services
Retroactive pay increases

Reimbursement
In 1972 and 1973 flying club arranged aircraft flights and paid for

required overtime services of Customs Service inspectional employees
pursuant to 19 U.S.C. 267. In 1974 Customs Service billed club for
additional overtime salary payments resulting from retroactive pay
increases from Oct. 1, 1972, to Jan. 6, 1973. Parties in interest are not
liable for charges stemming from retroactive pay increase since generally
accounts billed and paid for at prevailing rates may not be subsequently
reopened and statute does not explicitly require retroactive salary in-
creases to be paid for by parties in interest. 31 Comp. Gen. 417 and
B—107243, Nov. 3, 1958, shall no longer be followed 226

Comptroller General decision stating that parties in interest who use
overtime services of Customs Service inspectional employees are not
required to pay for employees' retroactive salary increase reflects a
change in construction of law. Therefore, decision is not retroactive, but
is effective from date of its issuance. In circumstances present in this
case, our Office would offer no objection to collection action being ter-
minated under 4 C.F.R. 104.3 226

FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES
Territorial cost-of-living allowances

Basic pay requirement
Exception

Alaska Railroad employees with administratively set salaries
Amount in lieu of the cost-of-living allowance may be paid to em-

ployees in Alaska of Federal Railroad Administration, Dept. of Trans-
portation, whose pay is fixed administratively, since statutory provisions
limiting such salaries to amounts not in excess of salaries of specified
grades under General Schedule refer to basic compensation rates in subch.
I, Ch. 53, Title 5, U.S. Code, not to allowances in Oh. 59, Title 5, U.S.
Code 196
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FOREIGN GOVERNMENTS

Egypt
Suez Canal

Rehabilitation by U.S. Government Page
Decision by U.S. Govt., acting in its sovereign capacity, to rehabili-

tate Suez Canal is not a taking of a valuable contractual right requiring
compensation, as claimant had only anticipated contract for services,
loss of which is not responsibility of U.S. Govt. Moreover, submission
of unsolicited proposal makes claimant a pure volunteer, affording no
basis upon which payment may be authorized 164

FUNDS
Federal grants, etc., to other than States

Applicability of Federal statutes
Competitive bidding system

Where applicable regulations of Federal Govt. agency require that
procurements by grantees be conducted so as to provide maximum
open and free competition, certain basic principles of Federal procure-
ment law must be followed by grantee. Therefore, rejection of low bid
under grantee's solicitation as nonresponsive was improper where basis
for determining responsiveness to minority subcontractor listing require-
ment was not stated in IFB and bidder otherwise committed itself to
affirmative action requirements. It is therefore recommended that
contract awarded to other than low bidder be terminated 139

Contract status
GAO will consider protest against contract awarded by grantee in

order to advise grantor agency whether Federal competitive bidding
requirements have been met and since courts before which present
matter is being litigated have expressed interest in GAO views 139

Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS)

GENERAL ACCOUNTING OFFICE

Contracts
Protests. (See CONTRACTS, Protests)
Recommendation for corrective action
Where award on basis of initial proposal substantially varying from

RFP requirements has changed specifications and substantial un-
certainties in initial proposals and improper acceptance of late price
modification required written or oral discussions with all offerors in
cothpetitive range, protest is sustained. GAO recommends competition
be renewed through discussions with offerors based on actual minimum
requirements, disclosing information showing relative importance of
price as evaluation factor. Depending on competition results, existing
contract should be term!nated for convenience, or, if contractor remains
successful, contract should be modified pursuant to final proposal 201

Recommendation to ASPR Committee and FPR Division
Revision of late bid provisions of procurement regulations

Recommendation is made to ASPR Committee and FPR Division
that GAO comments on possibility that late bid provisions involving
acceptable evidence to establish timely receipt of bids may be un-
necessarily causing Govt. to lose benefits of low bids be considered
with respect to possible revision of procurement regulations 220
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GENERAL ACCOUNTING OFFICE—Continued
Contracts—Continued

Recommendations
Reporting to Congress

Contract matters Page
When contract is awarded on basis of old wage rates after new Service

Contract Act wage determination has been received after bid opening,
option should not be exercised since proper way to determine effect of
new wages is to recompete rather than assume new rate would affect
bidders equally. Recommendation is being referred to appropriate
congressional committees pursuant to Legislative Reorganization Act
of 1970,31 U.S.C. 1172 97
Decisions

Advance
Disbursing and certifying officers

Payments prohibited by statutes
In view of certifying officer's statutory right to request and receive

advance decision from the Comptroller General on matters of law,
certifying officers are not "bound" by conclusion of law rendered by
agency's general counsel. 31 U.S.C. 82d 297

Where there is doubt as to legality of payment, certifying officer's
only complete protection from liability for erroneous payment is to
request and follow Comptroller General's advance decision under 31
U.S.C. 82d 297

Other than heads of departments, etc.
In appropriate instances where questions of payments to be made

by a Governmental department are presented to the Comptroller
General for decision by a departmental official who is not the depart-
ment head, the questions will be decided and transmitted to the de-
partment head as if he had submitted them under 31 U.S.C. 74 52

Reflecting change in construction of law
Effective from date of decision

Comptroller General decision stating that parties in interest who use
overtime services of Customs Service inspectional employees are not re-
quired to pay for employees' retroactive salary increase reflects a change
in construction of law. Therefore, decision is not retroactive, but is
effective from date of its issuance. In circumstances present in this case
our Office would offer no objection to collection action being terminated
under 4 C.F.R. 104.3 226
Jurisdiction

Contracts
Small business matters

GAO will not review determination of responsibility when SBA issues
COC in view of SBA's statutory authority, absent prima facie showing
that action was taken fraudulently or with such wilful disregard of facts
as to necessarily imply bad faith. Under this standard, GAO reviewed
COC file and found no evidence of fraud or bad faith 97
Recommendations

Reporting to Congress
Contract matters

Where applicable regulations of Federal Govt. agency require that
procurements by grantees be conducted so as to-provide maximum open
and free competition, certain basic principles of Federal procurement
law must be followed by grantee. Therefore, rejection of low bid under
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GENERAL ACCOUNTING OFFICE—Continued
Recommendations—Continued

Reporting to Congress—Continued
Contract matters—Continued

grantee's solicitation as nonresponsive was improper where basis for Page
determining responsiveness to minority subcontractor listing require-
ment was not stated in IFB and bidder otherwise committed itself to
affirmative action requirements. It is therefore recommended that con-
tract awarded to other than low bidder be terminated 139

GENERAL SERVICES ADMINISTRATION
Services for other agencies, etc.

Procurement
Automatic Data Processing Systems

Validity of award by YEA for dedicated automatic data processing
services through facilities management contract was not affected by
Brooks Act, 40 U.S.C. 759, and implementing regulations and policies,
because PEA was entitled to rely on authorizations to proceed with
procurement given by 0MB and GSA after reviews of solicitation and
FEA's cost and other justificaticns. Also, provisions of 0MB Cir. No.
A—54 and FMC 74—5 concerning ADPE acquisitions are ordinaril;.
executive branch policy matters not for resolution by GAO 60

GRANTS
To other than States. (See FUNDS, Federal grants, etc., to other than

States)
GRATUITIES

Selective Reenlistment Bonus
Computation

Multiplier
Use of full month of service only

For the purpose of computing the Selective Reenlistment Bonus under
37 U.S.C. 308, as amended, a fraction of a month of additional obligated
service may not be counted as a full month in determining monthly frac-
tions of a year because, unlike similar statutes where specific authoriza-
tion to do so is provided therein, 37 U.S.C. 308, as amended, contains no
authorization to permit fractions of months to be counted as whole
months 37

Use of unexpired term of prior enlistment
Service member who, within 3 months of the expiration of his current

enlistment or extension thereof, is discharged pursuant to the authority
of Secretary concerned under 10 U.S.C. 1171, where such discharge is
for the sole purpose of reenlisting, may not have that unexpired term of
enlistment or extension thereof considered as "additional obligated
service" for purpose of determining the multiplier for Selective Reen-
listment Bonus computation under 37 U.S.C. 308, as amended by Pub. L.
93—277, May 10, 1974, 88 Stat. 119 37

Use of years, months and days of service
The Selective Reenlistment Bonus entitlement provided for in 37

U.S.C. 308, as amended, may not be computed by using as the multiplier,
the years, months and days of additional obligated service because that
section clearly and unambiguously limits that multiplier to "the num-
ber of years, or the monthly fractions thereof, of additional obligated
service." 37
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HAWAII
Station allowances

Military personnel. (See STATION ALLOWANCES, Military personnel,
Excess living costs outside United States, etc.)

ROUSING
Construction

Turnkey contract. (See HOUSING, "Turnkey" developers, Contracts)
Loans

Default
Mobile home repossessed and sold

Computation of Government's claim Page
Lender's claim on Govt-insured mobile home loan in default may

properly be certified for payment based on sale price of mobile home,
notwithstanding that regulation calls for use of higher of sale price or
appraised value, where lender complied with regulations and acted
consistently with protection of Govt.'s interest and where, through no
fault of lender, appraised value cannot be ascertained 151

Maturity date of loan
Since note dated May 1, 1970, submitted for insurance pursuant to

Title I of National Housing Act contained projected maturity date 17
days in excess of 7 years and 32 days maximum that was prescribed by
statute when loan was made, claim submitted by bank—which is
primarily responsible for assuring that term of note does not exceed
statutory limitation—for reimbursement of its loss on note must be
denied. Although note was not assigned to bank or funds disbursed
thereby until May 19, 1970, statute specifically limits term of obligation
or note underlying loan and makes no provision for exceptions 126

"Turnkey" developers
Contracts

Negotiation procedures
By accepting offeror's initial turnkey housing proposal—regarded as

most favorable to Govt—which nonetheless substantially varied from
specific RFP requirements, Navy waived those requirements for pur-
poses of competition among seven offerors in competitive range. This
change in specifications, without complying with provisions of ASPR
3—805.4, deprived other offerors of equal opportunity to compete and
Govt. of benefits of maximum competition 201

INTERIOR DEPARTMENT

Employees
Wage board employees

Reclamation Service. (See RECLAMATION SERVICE, Employees,
Wage board employees)

Reclamation Service. (See RECLAMATION SERVICE)

LEASES

Oil and gas. (See OIL AND GAS, Leases)

Rent
Oil and gas. (See OIL AND GAS, Leases, Rental)
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LEAVES OP ABSENCE
Lump-sum payments

Removal, suspension, etc., of employee
Refund on reinstatement Pege

Employee was restored to duty after his service had been terminated
during probation as a result of racial discrimination. Lump-sum pay for
annual leave may not be considered for waiver under 5 U.S.C. 5584, since
payment was proper when made. Also, there is no authority to waive
payment of retirement deductions on the amount of Federal pay that
would have been earned during the period of separation, notwithstanding
interim earnings exceeded amount of Federal pay 48

Military personnel
Reenlistment leave

Leave travel entitlements
There is no objection to proposed revision of Vol. 1, JTR, to grant leave

entitlements under 37 U.S.C. 411b, where because of the critical nature
of the member's job he is not authorized leave travel between permanent
station assignments provided such travel takes place within reasonable
time following the change of station, and entitlements do not exceed
those provided if travel had occurred between assignments 284

Status during
Civil arrest and military confinement

Service member ôharged with commission of a civil offense on foreign
soil is not entitled to pay and allowances for period when actually absent
from military installation for purposes of judicial proceedings by foreign
civil authorities unless such absence is excused as unavoidable 186

Sick
Care of immediate family
Award of arbitrator granting sick leave to employee who attended

sick member of family not afficted with contagious disease, who as
result was not able to perform his duties, may not he implemented by
agency since there is no legal authority to grant sick leave in the
circumstances 183

LEGISLATION
Construction. (See STATUTORY CONSTRUCTION)

LOANS
Government insured

Housing. (See HOUSING, Loans)

MARINE CORPS
Members

Dependents
Proof of dependency for benefits. (See MILITARY PERSONNEL,

Dependents, Proof of dependency for benefits)
MILEAGE

Travel by privately owned automobile
Advantage to Government

Temporary duty
Local travel

Since rental cars and taxicabs are considered special conveyances
under FTR, constructive cost of local travel by such modes may not
be included as constructive cost of common carrier transportation under
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MILEAGE—Continued
Travel by privately owned automobile—continued

Advantage to Governinent-.--continued
Temporary duty—continued

Local travel—continued
FTR para. 1—4.3 for purpose of determining maximum reimbursement Page
when for personal reasons privately owned conveyance is used in lieu of
common carrier transportation. However, to extent such local travel is
authorized, constructive cost of common carrier transportation (bus or
streetcar) for such travel may be included or use of privately owned
conveyance may be approved as being advantageous to Govt. and
reimbursementdeterminedonthisbasis 192

Common carrier cost limitation
Computation

Total actual cost v. total constructive cost
Although on basis of our decisions agency travel regulation requires

actual versus constructive costs for transportation and per diem to be
compared separately in determining employee's reimbursement when,
for personal reasons, privately owned conveyance is used in lieu of com-
mon carrier transportation, our decisions were based on interpretation of
regulations which have been superseded. We interpret the current
regulation, FTR pam. 1—4.3, as requiring agency to determine employee's
reimbursement for such travel by comparing total actual costs to total
constructive costs. 45 Comp. Gen. 592 and 47 id. 686 will no longer be
followed 192

Rates
Increases

Effective date
Blanket travel order issued on July 1, 1974, authorized per diem rate

of $25 per day and mileage rate of 12 cents for use of privately owned
automobile, as prescribed by Commerce Dept.'s regulations. On May 19,
1975, Temporary Reg. A—il (GSA), implementing the Travel Expense
Amendments Act of 1975, amended the Federal Travel Regs. (FTR)
to increase the maximum per diem and mileage rates for official travel.
Under blanket travel order, employee who traveled May 15 to 20, 1975,
is entitled to higher per diem and mileage rates of amended FTR for
travel on May 19 and 20 since such rates were mandatory. 49 Comp.
Gen. 493 followed. 35 Comp. Gen. 148, distinguished 179

Within metropolitan area
Commuting from residence to place of employment

Experts and consultants
Intermittently employed consultant may be paid transportation

expenses pursuant to 5 U.S.C. 5703 and par. C3053, subpar. 2, of Joint
Travel Regs., Vol. 2, for commuting from his residence to place of
employment where residence is outside corporate limits but within
metropolitan or geographic area of place of duty, insofar as intermittent
employment occasions him transportation expenses he would not other-
wise have incurred. 22 Comp. Gen. 231, overruled 199

598-958 0 — 76 — 11
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MILITARY PERSONNEL
Allowances

Quarters. (See QUARTERS ALLOWANCE)
Station. (See STATION ALLOWANCES)

Annuity elections for dependents
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan)

Civil arrest
Status Page
Service member charged with commission of a civil offense on foreign

soil is entitled to pay and allowances for any pretrial custodial period
at a U.S. military installation where decision to incarcerate or to merely
restrict member to duty station and assign him to perform duties on
full-time basis remains in installation commanders. 36 Comp. Gen. 173,
modified 186

Service member charged with commission of a civil offense on foreign
soil is to be considered constructively absent from duty and not entitled
to pay and allowances when member is, actually incarcerated on basis
of request for incarceration by foreign civilian authorities under provi-
sions of a treaty or other international agreement. 36 Comp. Gen. 173,
modified 186
Cost-of-living allowances. (See STATION ALLOWANCES, Military

personnel, Excess living costs outside United States)
Dependents

Certificates of dependency
Filing requirements

In view of reasonable assurance that changes in dependency status
for payment of basic allowance for quarters do not go undetected under
Joint Uniform Military Pay System, annual recertification of depend-
ency certificates prescribed in 51 Comp. Gen. 231, as they relate to
Marine Corps, Navy, and Air Force members, no longer will be required,
provided that adequate levels of internal audit are maintained 287

Details. (See DETAILS, Military personnel)
Discharges. (See DISCHARGES AND DISMISSALS, Military personnel)
Enlistments

Generally. (See ENLISTMENTS)
Gratuities. (See GRATUITIES)
Judge Advocates General

Assistants
Officers serving in positions

Entitled to pay of rear admirals
Court of Claims in Selman v. Uniged Seates, 204 Ct. Cl. 675 held that

naval officers ordered to serve in positions of Assistant Judge Advocates
General are entitled to at least the pay of rear admiral (lower half)
while serving in such positions whether they were "detailed" or "as-
signed" to such positions. Our decision at 50 Comp. Gen. 22 which
determined that such officers were not entitled to pay of rear admiral
(lower half) will no longer be followed. Consequently, successors to
plaintiffs in Selman in the statutorily created positions are also entitled
to receive pay of rear admiral (lower half) 58
Mileage. (See MILEAGE, Military personnel)
Pay. (See PAY)
Per diem. (See SUBSISTENCE, Per diem, Military personnel)
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MILITARY PERSONNEL—Continued
Quarters allowance. (See QUARTERS ALLOWANCE)
Reenlistment status. (See ENLISTMENTS, Reenlistments)
Reservists

Training duty
Per diem Page

Member of Reserve component ordered to annual active duty for
training stayed at Navy Lodge, a nonappropriated fund temporary
lodging facility, at $9 daily charge. In view of 37 U.S.C. 404(a) (4), 1 JTR
para. M6000—1, which provides that members of Reserve components
ordered to annual active duty for training are not entitled to per diem if
Govt. quarters and mess are available, doe not preclude per diem where
members of Reserves incur lodging expenses at nonappropriated fund
activities which were defined as Govt. quarters for purposes of 1 JTR
without consideration that such expenses would be incurred 130

Selective reenlistment bonus. (See GRATUITIES, Selective Reenlist-
ment Bonus)

Station allowances. (See STATION ALLOWANCES, Military personnel)
Travel allowances. (See TRAVEL ALLOWANCE, Military personnel)

MISCELLANEOUS RECEIPTS
Refund of moneys

Erroneously received
Propriety at time of deposit

Investment adviser fees
Annual charge assessed pursuant to User Charge Statute, 31 U.S.C.

483a, by SEC upon investment advisers and deposited in Treasury as mis-
cellaneous receipts, which charge is now considered erroneous by SEC
because of recent Supreme Court decisions, may be refunded by SEC out
of permanent indefinite appropriation established by 31 U.S.C. 725q—1
to pay moneys "erroneously received and covered." This refund is
authorized to all who paid such invalid fee regardless of whether payment
was made under protest 243

MISSING PERSONS ACT
Civilian employees

Compensation. (See COMPENSATION, Missing, interned, captured,
etc., employees)

MOBILE HOMES
Loans. (See HOUSING, Loans)

NAMES
Married women

Use of married name
Payrolls

A woman, notwithstanding her marriage, has the right to use her
maiden name on Govt. checks and payrolls provided that she uses the same
name consistently on all Govt. records. This is, however, subject to any
general regulation that might be issued by the CSC. In addition, a female
employee may be carried on the payroll as Ms., regardless of her marital
status, if she so desires. 19 Comp. Gen. 203, modified 177

NAVY DEPARTMENT
Members

Dependents
Proof of dependency for benefits. (See MILITARY PERSONNEL,

Dependents, Proof of. dependency for benefits)
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NONDISCRIMINATION
Contracts. (See CONTRACTS, Labor stipulations, Nondiscrimination)

Discrimination alleged
Basis of race Page
Employee was restored to duty after his service had been terminated

during probation as a result of racial discrimination. Lump-sum pay for
annual leave may not be considered for waiver under 5 U.S.C. 5584,
since payment was proper when made. Also, there is no authority to
waive payment of retirement deductions on the amount of Federal pay
that would have been earned during the period of separation, notwith-
standing interim earnings exceeded amount of Federal pay 48
Officers and employees. (See OFFICERS AND EMPLOYEES, Equal em-

ployment opportunity)
OFFICERS AND EMPLOYEES

Appointments. (See APPOINTMENTS)
Compensation. (See COMPENSATION)
Contracting with Government

Public policy objectionability
Corporation

Where Govt. employee owns 39.95 percent of stock of corporation,
it is concluded that he has substantial ownership in corporation. con-
clusion is reached in view of significant history which has discouraged
contracting between Govt. and its employees. Therefore, while agency
restricted its view to employee's role in day-to-day management of
corporation, since reasonable ground did exist, rejection of corporation
low bid was notimproper 295
Debt collections. (See DEBT COLLECTIONS)
De facto

Army officer, assigned as Executive Assistant to Ambassador-at-Large,
retired from Army in anticipation of civilian appointment to that posi-
tion. After retirement he continued to serve as Executive Assistant for
7 months before Dept. of State determined he could not be appointed.
claimant is de facto officer who served in good faith and without fraud.
He may be paid reasonable value of services despite lack of appoint-
ment in view of fact that had compensation been paid, claimant could
retain it under de facto rule or recovery could be waived under 5 u.s.c.
5584. Although he was not paid, administrative error arQse when claim-
ant in good faith entered on duty with understanding of Govt. obliga-
tion to pay for services. On reconsideration, B—181934, Oct. 7, 1974,
is overruled, and 52 Comp. Gen. 700, amplified 109
Disputes

Arbitration
Collective-bargaining agreement provides that certain Internal

Revenue Service career-ladder employees will be promoted effective the
first pay period after 1 year in grade, but promotion of seven employees
covered by agreement were erroneously delayed for periods up to several
weeks. Since provision relating to effective dates of promotions becomes
nondiscretionary agency requirement, if properly includable in bargain-
ing agreement, General Accounting Office will not object to retroactive
promotions based on administrative determination that employees
would have been promoted as of revised effective dates but for failure
to timely process promotions in accordance with the agreement 42
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OFFICES AND EMPLOYEES—Continued
Disputes—Continued

Arbitration—Continued Page
Federal Labor Relations Council questions the propriety of sustaining

an arbitration award that orders backpay for employees deprived of
overtime work in violation of a negotiated agreement. Agency violations
of negotiated agreements which directly result in loss of pay, allowances
or differentials, are unjustified and unwarranted personnel actions as
contemplated by the Back Pay Act, 5 U.S.C. 5596. Improper agency
action may be either affirmative action or failure to act where agreement
requires action. Thus, award of backpay to employees deprived of over-
time work in violation of agreement is proper and may be paid 171

Award of arbitrator granting sick leave to employee who attended sick
member of family not afflicted with contagious disease, who as result was
not able to perform his duties, may not be implemented by agency since
there is no legal authority to grant sick leave in the circumstances 183
Equal employment opportiI

Discrimination actions
Employee was restored to duty after his service had been terminated

during probation as a result of racial discrimination. Total interim
earnings from private enterprise are for offset against total Federal back-
pay otherwise due, even though this results in no backpay payment.
Interim earnings may not be computed and set off on a pay period by pay
period basis to reduce the effect of interim earnings 48
Ethics

Abuse
Where Agency representative brought protester's employee into

meeting with competitor without disclosing relationship and discussion
may have given protester competitive advantage, RFP should be re-
vised to eliminate advantage, if that can be done without sacrifice to
Agency interests, since such action would enhance competition and
provide opportunity for all interested parties to compete. However, if
Agency interests call for continuing procurement in form that precludes
elimination of possible competitive advantage, protester may be ex-
cluded from portion of procurement involving possible advantage 280
Experts and consultants. (See EXPERTS AND CONSULTANTS)
Foreign differentials and overseas allowances. (SeeFOREIGN DIFEREN-

TIALS AND OVERSEAS ALLOWANCES)
Household effects

Transportation. (See TRANSPORTATION, Household effects)
Leaves of absence. (See LEAVES OF ABSENCE)
Mileage. (See MILEAGE)
Missing, interned, captured, etc.

Compensation. (See COMPENSATION, Missing, interned, captured,
etc., employees)

Moving expenses
Relocation of employees, (See OFFICERS AND EMPLOYEES, Transfers,

Relocation expenses)
Overtime. (See COMPENSATION, Overtime)
Per diem. (See SUBSISTENCE, Per diem)
Promotions

Compensation. (See COMPENSATION, Promotions)
Relocation expenses

Transferred employees. (See OFFICERS AND EMPLOYEES, Transfers,
Relocation expenses)
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OFFICES AND EMPLOYEES.-.-Continued
Removals, suspensions, etc.

Compensation. (See COMPENSATION, Removals, suspensions, etc.)
Subsistence

Per diem. (See SUBSISTENCE, Per diem)
Trailers

Transportation. (Sec TRANSPORTATION, Household effects, House
trailer shipments

Transfers
Relocation expenses

House trailers, mobile homes, etc.
Household effects shipment precluded Page

Employee who moves household goods from old station to new
station pursuant to transfer may not later claim expenses for transporta-
tion of mobile home under FTR para. 2—7.1(a) 228

Purchase costs
Employee who, pursuant to transfer of station, purchased mobile

home for use as residence at new station may be reimbursed for mis-
cellaneous expenses normally associated with relocation or mobile
homes. FTR para. 2—3.1(b). 228
Travel by foreign air carriers. (See TRAVEL EXPENSES, Air travel,

Foreign air carriers, Prohibition, Availability of American carriers)
Travel expenses. (See TRAVEL EXPENSES)
Wage board

Compensation. (See COMPENSATION, Wage board employees)
OIL AND GAS

Leases
Within National Wildlife Refuges

Disposition of receipts from oil and gas rights
Receipts from oil and gas leases on lands within the National Wildlife

Refuge System, and administered by the Fish and Wildlife Service,
whether lands were made part of the System by acquisition or by
withdrawal from public domain, are required to be disposed of pursuant
to 16 U.S.C. 715s rather than pursuant to the Mineral Leasing Act
which generally prescribes disposition of receipts from leases of mineral
rights in public lands, because, to the extent there is conflict between
requirements of the statutes, the more recent one is controlling 117

ORDERS

Blanket or repeated
Travel

Effective date of increases
Mileage and per diem rates

Blanket travel order issued on July 1, 1974, authorized per diem rate of
$25 per day and mileage rate -of 12 cents for use of privately owned
automobile, as prescribed by Commerce Dept.'s regulations. On May 19,
1975, Temporary Reg. A—li (GSA), implementing the Travel Expense
Amendments Act of 1975, amended the Federal Travel Regs. (FTR) to
increase the maximum per diem and mileage rates for official travel.
Under blanket travel order, employee who traveled May 15 to 20, 1975,
is entitled to higher per diem and mileage rates of amended FTR for
travel on May 19 and 20 since such rates were mandatory. 49 Comp.
Gen. 493 followed. 35 Cornp. Gen. 148, distinguished 179
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PAY
Active duty

Absence without leave. (See PAY, Absence without leave)
Absence without leave

Civil arrest
Confinement

Trial and appellate review Page
Service member charged with commission of a civil offense on foreign

soil is not entitled to pay and allowances for period when actually absent
from military installation for purposes of judicial proceedings by foreign
civil authorities unless such absence is excused as unavoidable 186

NATO status of forces agreement
Service member charged with commission of a civil offense on foreign

soil is to be considered constructively absent from duty and not entitled
to pay and allowances when. member is actually incarcerated on basis of
request for incarceration by foreign civilian authorities under provisions
of a treaty or other international agreement. 36 Comp. Gen. 173,
modified 186
Additional

Flight pay. (See PAY, Aviation duty)
Aviation duty

Flight status
Involuntary removal

Proposed amendment to E.O. 11157 which would authorize incentive
pay for up to 120 days to enlisted members involuntarily removed from
flight status without notice is reasonably restricted to effecting the
primary purpose of the statute (37 U.S.C. 301) authorizing such pay and,
therefore, would be valid 121

Limited duration
Incentive pay entitlement

Air Force policy which in unusual cases retains enlisted members on
flight status by distributing flight duty among more enlisted members
than necessary so as to prevent termination of flight status and incentive
pay without 120 days' notice is questionable administrative practice, but
it may not be said as a matter of law that members in such cases are not
entitled to incentive pay 121
Civilian employees. (See COMPENSATION)
Incentives

Hazardous duty
Flight pay. (See PAY, Aviation duty)

Judge Advocates General
Assistants

Officers serving in positions
Entitled to pay of rear admirals

Court of Claims in Selman v. United States, 204 Ct. Cl. 675 held that
naval officers ordered to serve in positions of Assistant Judge Advocates
General are entitled to at least the pay of rear admiral (lower half) while
serving in such positions whether they were "detailed" or "assigned"
to sueh positions. Our decision at 50.Comp. Gen. 22 which determined
that such officers were not entitled to pay of rear admiral (lower half)
will no longer be followed. Consequently, successors to plaintiffs in
Selman in the statutorily created positions are also entitled to receive
pay of rear admiral (lower half) 58
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PAY—Continued
Periods of confinement by military authorities for foreign civil offenses

Under jurisdiction of installation commanders Page
Service member charged with commission of a civil offense on foreign

soil is entitled to pay and allowances for any pretrial custodial period
at a U.S. military installation where decision to incarcerate or to merely
restrict member to duty station and assign him to perform duties on
full-time basis remains in installation commanders. 36 Comp. Gen. 173,
modified 186

Readjustment payment at discharge
Regular commissioned officers

Travel and transportation allowances entitlement
To selected home

A Regular Army commissioned officer discharged with readjustment
pay in accordance with 10 U.S.C. 3814a may receive travel and trans-
portation allowances provided in 37 U.S.C. 404(c), 406(d) and 406(g)
for members involuntarily released from active duty with readjustment
pay, since the congreisional intent was to treat such officers in the same
manner as Reserve officers involuntarily released from active duty
with readjustment pay 166

Retired
Survivor Benefit Plan

Revocation, etc.
Administrative error

Secretarial prerogative
Members who retired before SBP effective date and elected to par-

ticipate in the Plan under subsec. 3(b) of Pub. L. 92—425 may not uni-
laterally revoke such elections during the 18-month period provided for
such election or at any time thereafter. Revocation or correction of an
SBP election based on "administrative error" is a secretarial prerogative
under 10 U.S.C. 1454. 53 Comp. Gen. 393, modified 158

Election based on misinformation
Revocation or correction of an SBP election based upon "administra-

tive error" is a secretarial prerogative under 10 U.S.C. 1454 and may
be exercised to revoke or modify SBP coverage based upon a finding
that the member received erroneous or insufficient information and that
such information caused him to make an election he would not otherwise
havemade 158

Waiver of overpayments. (See DEBT COLLECTIONS, Waiver, Military
personnel, Pay, etc.)

PAYMENTS

Absence or unenforceabiity of contracts
Volunteer services

Unsolicited proposals
Decision by U.S. Govt., acting in its sovereign capacity, to rehabilitate

Suez Canal is not a taking of a valuable contractual right requiring
compensation, as claimant bad only anticipated contract for services,
loss of which is not responsibility of U.S. Govt. Moreover, submission
of unsolicited proposal makes claimant a pure volunteer, affording no
basis upon which payment may be authorized 164
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PAYMENTS—Continued
Receipts

Acceptability Page
Rental car agreement stating cost had been charged to personal

credit card does evidence that employee incurred rental cost as a
personal obligation and will be regarded as satisfying receipt require-
ments of FTR para. 1—11.3c(5) for purpose of reimbursing employee
for cost of rental car. Credit card number need not be shown on invoice.
From nature of transaction it must appear that Govt. could not be held
liable for the expense in event of nonpayment of the obligation by
employee 224

PAYROLLS
Signatures

Married women
A woman, notwithstanding her marriage, has the right to use her

maiden name on Govt. checks and payrolls provided that she uses
the same name consistently on all Govt. records. This is, however,
subject to any general regulation that might be issued by the CSC.
In addition, a female employee may be carried on the payroll as Ms.,
regardless of her marital status, if she so desires. 19 Comp. Gen. 203,
modified 177

PROPERTY
Public

Damage, loss, etc.
Carrier's liability

Air carriers. (See AIRCRAFT, Carriers, Property damage, loss,
etc., Liability of carrier)

QUARTERS
Occupancy of nonappropriated fund lodging facilities

Reservists
Training duty periods

Member of Reserve component ordered to annual active duty for
training stayed at Navy Lodge, a nonappropriated fund temporary lodg-
ing facility, at $9 daily charge. In view of 37 U.S.C. 404(a)(4), 1 JTR
pam. M6000—1, which provides that members of Reserve components
ordered to annual active duty for training are not entitled to per diem if
Govt. quarters and mess are available, does not preclude per diem where
members of Reserves incur lodging expenses at nonappropriated fund
activities which were defined as Govt. quarters for purposes of 1 JTR
without consideration that such expenses would be incurred 130

QUARTERS ALLOWANCE
Basic allowance for quarters (BAQ)

Dependents
Certificates of dependency

Filing requirements
Annual recerti,fication

In view of reasonable assurance that changes in dependency status for
payment of basic allowance for quarters do not go undetected under Joint
Uniform Military Pay System, annual recertification of dependency cer-
tificates prescribed in 51 Comp. Gen. 231, as they relate to Marine Corps,
Navy, and Air Force members, no longer will be required, provided
that adçquate levels of internal audit are maintained 287
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QUARTERS ALLOWANCE—Continued
Basic allowance for quarters—continued

Junior Reserve Officer Training Corps instructors
Recalled to active duty

Overseas areas Page
Where retired members are employed as administrators or instructors

in the JROTC program under 10 U.S.C. 203(d) at DOD-operated schools
on U.S. military bases in foreign countries and occupy Govt. owned or
controlled quarters which are determined by such installation com-
mander to be adequate for the member and dependents for his grade or
rating if called to active duty at that location, such retired member may
not be credited with BAQ in the computation of the "additional amount"
payable to him under 10 U.S.C. 2031(d)(l) 44

RECLAMATION SERVICE

Employees
Wage board employees

Retroactive increases
Wage survey at Interior installation, commenced in time to be effec-

tive Feb. 4, 1973, was not effected until May 7, 1973, because wage board
rates were set by labor-management negotiated agreement and there was
question of union representation. Wage adjustment may not be effective
retroactively since the provisions in 5 U.S. C. 5344 regarding the effective
date of wage board pay adjustments are not applicable to labor-manage-
ment agreements and no tentative agreement as to the effective date of
thewageadjustment was made priorto May 7, 1973 162

REGULATIONS

Compliance
Mandatory v. permissive
Blanket travel order issued on July 1, 1974, authorized per diem ra.te

of $25 per day and mileage rate of 12 cents for use of privately owned
automobile, as prescribed by Commerce Dept.'s regulations. On May
19, 1975, Temporary Reg. A—li (GSA), implementing the Travel
Expense Amendments Act of 1975, amended the Federal Travel Regs.
(FTR) to increase the maximum per diem and mileage rates for official
travel. Under blanket travel order, employee who traveled May 15 to
20, 1975, is entitled to higher per diem and mileage rates of amended
FTR for travel on May 19 and 20 since such rates were mandatory, 49
Comp. Gen. 493 followed. 35 Comp. Gen. 148, distinguished 179

Overtime policies
Collective bargaining agreement
Federal Labor Relations Council questions the propriety of sustaining

an arbitration award that orders backpay for employees deprived of
overtime work in violation of a negotiated agreement. Agency violations
of negotiated agreements which directly result in loss of pay allowances
or differentials, are unjustified and unwarranted personnel actions as
contemplated by the Back Pay Act, 5 U.S.C. 5596. Improper agency
action may be either affirmative action or failure to act where agreement
requires action. Thus, award of backpay to employees deprived of over-
time work in violation of agreement is proper and may be paid 171
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REGULATIONS—Continued

Promotion procedures
Collective bargaining agreement Page
Collective-bargaining agreement provides that certain Internal

Revenue Service career-ladder employees will be promoted effective the
first pay period after 1 year in grade, but promotion of seven employees
covered by agreement were erroneously delayed for periods up to
several weeks. Since provision relating to effective dates of promotions
becomes nondiscretionary agency requirement, if properly includable in
bargaining agreement, General Accounting Office will not object to
retroactive promotions based on administrative determination that
employees would have been promoted as of revised effective dates but
for falure to timely process promotions in accordance with the
agreement 42

SECURITIES AND EXCEANGE COMMISSION
Fees

Investment adviser
Refunds

Annual charge assessed pursuant to User Charge Statute, 31 U.S.C.
483a, by SEC upon investment advisers and deposited in Treasury as
miscellaneous receipts, which charge is now considered erroneous by SEC
because of recent Supreme Court decisions, may be refunded by SEC out
of permanent indefinite appropriation established by 31 U.S.C. 725q—1
to pay moneys "erroneously received and covered." This refund is
authorized to all who paid such invalid fee regardless of whether payment
was made underprotest 243

SET-OFF

Contract payments
Assignments

Claim matured prior to assignment
Govt. contractor's assignment to bank of contract proceeds executed

after contractor's operations ceased is invalid under 31 U.S.C. 203
since purpose of statute removing bar to assignments is to induce
financial institutions to lend money to finance contractor's operations - 155

Debt collections
Military personnel

Waiver
Where member requests waiver of claim under 10 U.S.C. 2774, which is

less than total erroneous payment, and he does not know that an account-
ing setoff for underpayment which was otherwise due him has been made
or of his right to request waiver for that amount, or that erroneous pay-
ment was actually determined to be for greater amount, we would act on
entire erroneous payment in view of beneficial nature of law. However,
where member knows of proper total erroneous payment, accounting
setoff for underpayment and his right to request waiver in such amount,
but requested waiver of amount less than total, we would act only on
amount of waiver request 113
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SET-OFF—Continued
Transportation

Property damage, etc.
Reclaim of set-off Page

Air carrier is liable for damages sustained to shipment of Govt. pro-
perty notwithstanding contention of improper packing, since applicable
tariff filed with CAB provides that acceptance of shipment constitutes
prima facie evidence of proper packing and puts burden of proof on
carrier to show absence of negligence. Issue of liability is determinable
under provisions of tariff; common law rules and presumptions apply
only when not in conflict with tariff 149

STATION ALLOWANCES

Military personnel
Excess living costs outside United States, etc.

Reservists performing active duty
Less than 20 weeks

In view of the broad authority contained in 37 U.S.C. 405, Vol. 1,
Joint Travel Regs., may be amended to authorize payment of station
allowances at with or without depeüdent rates as appropriate to mem-
bers of Reserve components who perform active duty for less than 20
weeks outside the U.S. or in Hawaii or Alaska and who reside perma-
nently in those areas with their families (if any) 135

STATUTES OF LIMITATION
Claims

Transportation
Joint carrier service

Motor-water and rail-water
When ocean carrier has issued joint tender with a motor or rail carrier

and the motor or rail carrier is subject to 3-year statute of limitations
under 49 U.S.C. 66 and that time period has expired, the ocean carrier's
claim for the applicable transportation charges is barred 174

STATUTORY CONSTRUCTION

Change in construction of law
Prospective effect
Comptroller General decision stating that parties in interest who use

overtime services of Customs Service inspectional employees are not
required to pay for employees' retroactive salary increase reflects a
change in construction of law. Therefore, decision is not retroactive,
but is effective from date of its issuance. In circumstances present in
this case, our Office would offer no objection to collection action being
terminated under 4 C.F.R. 104.3 226
Conflicting provisions

More recent one controlling
Receipt.s from oil and gas leases on lands within the National Wildlife

Refuge System, and administered by the Fish and Wildlife Service,
whether lands were made part of the System by acquisition or by with-
drawal from public domain, are required to be disposed of pursuant to
16 U.S.C. 715s rather than pursuant to the Mineral Leasing Act which
generally prescribes disposition of receipts from leases of mineral rights
in public lands, because, to the extent there is conflict between require-
ments of the statutes, the more recent one is controlling 117
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SUBSISTENCE
Per diem

Constructive costs
Privately owned vehicle travel

Common carrier cost limitation
Although on basis of our decisions agency travel regulation requires

actual versus constructive costs for transportation and per diem to be
compared separately in determining employee's reimbursement when,
for personal reasons, privately owned conveyance is used in lieu of
common carrier transportation, our decisions were based on interpreta-
tion of regulations which have been superseded. We interpret the current
regulation, FTR para. 1—4.3, as requiring agency to determine em-
ployee's reimbursement for such travel by comparing total actual costs
to total constructive costs. 45 Comp. Gen. 592 and 47 id. 686 will no
longer be followed 192

Increases. (See SUBSISTENCE, Per diem, Rates, Increases)
Military personnel

Training duty periods
Reservists

Member of Reserve component ordered to annual active duty for
training stayed at Navy Lodge, a nonappropriated fund temporary lodg-
ing facility, at $9 daily charge. In view of 37 U.S.C. 404(a)(4), 1 JTR
para. M6000—1, which provides that members of Reserve components
ordered to annual active duty for training are not entitled to per diem
if Govt. quarters and mess are available, does, not preclude per diem
where members of Reserves incur lodging expenses at nonappropriated
fund activities which were defined as Govt. quarters for purposes of 1
JTR without consideration that such expenses would be incurred 130

Rates
Increases

Effective date
Blanket travel order issued on July 1, 1974, authorized per diem rate

of $25 per day and mileage rate of 12 cents for use of privately owned
automobile, as prescribed by Commerce Dept.'s regulations. On May 19,
1975, Temporary Reg. A—li (GSA), implementing the Travel Expense
Amendments Act of 1975, amended the Federal Travel Regs. (FTR) to
increase the maximum per diem and mileage rates for official travel.
Under blanket travel order, employee who traveled May 15 to 20, 1975,
is entitled to higher per diem and mileage rates of amended FTR for
travel on May 19 and 20 since such rates were mandatory. 49 Comp. Gen.
493 followed. 35 Comp. Gen. 148, distinguished 179

TRANSPORTATION
Air carriers

Foreign
American carrier availability

Authority to use foreign aircraft
HEW employee may use foreign flag air carriers during travel while

performing temporary duty because the use of one such carrier saved
more than 12 hours from origin airport to destination airport than use of
Ametican flag air carrier, and use of other such carrier is essential to
accomplish the Dept.'s mission, which would render American flag air
carriers "unavailable" under 5 of International Air Transportation Fair
Competitive Practices Act of 1974, Pub. L. 93—623, 88 Stat. 2104 (49
U.S.C. 1517) 52
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TItANSPORTATION—Continued
Air carriers—Continued

Loss and damage liability
Air carrier is liable for damages sustained to shipment of Govt.

property notwithstanding contention of improper packing, since appli-
cable tariff ified with CAB provides that acceptance of shipment con-
stitutes prima facie evidence of proper packing and puts burden of
proof on carrier to show absence of negligence. Issue of liability is
determinable under provisions of tariff; common law rules and presump-
tions apply only when not in conflict with tariff 149
Household effects

House trailer shipments
HouBehold effects shipment precluded

Employee who moves household goods from old station to new station
pursuant to transfer may not later claim expenses for transportation of
mobile home under FTR para. 2—7.1(a) 228
Ocean carriers

Time-barred claims
Thint carrier service. (See STATUTES OF LIMITATION, Claims,

Transportation, oint carrier service)
TRAVEL ALLOWANCE

Military personnel
Enlistment extension, discharge, reenlistment, etc.

Consecutive overseas tours
Same station

Proposed revision of Vol. 1, JTR, granting leave travel entitlements
authorized under 37 U.S.C. 411b, to members reassigned to second
tours of duty at same oversea station, is contrary to clear language of
statutory provision which provides for this entitlement in connection
with "change of permanent station to another duty station" 284

Leave travel entitlements
Consecutive overseas tours

Same station
There is no objection to proposed revision of Vol. 1, JTR, to grant

leave entitlements under 37 U.S.C. 411b, where because of the critical
nature of the member's job he is not authorized leave travel between
permanent station assignments provided such travel takes place within
reasonable time following the change of station, and entitlements do not
exceed those provided if travel had occurred between assignments 284

TRAVEL EXPENSES

Air travel
Foreign air carriers

Prohibition
Availability of American carriers

HEW employee may use foreign flag air carriers during travel while
performing temporary duty because the use of one such carrier saved
more than 12 hours from origin airport to destination airport than use of
American flag air carrier, and use of other such carrier is essential to
accomplish the Dept.'s mission, which would render American flag air
carriers "unavailable" under 5 of International Air Transportation
Pair Competitive Practices Act of 1974, Pub. L. 93—623, 88 Stat. 2104
(49 U.S.C. 1517) 52
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TRAVEL EXPENSES—Continued
Automobile hire. (SeeVEHICLES, Rental)
Experts and consultants. (See EXPERTS AND CONSULTANTS, Travel

expenses)
Military personnel

Release from active duty
Rights Page

A Regular Army commissioned officer discharged with readjustment
pay in accordsnce with 10 U.S.C. 3814a may receive travel and trans-
portation allowances provided in 37 U.S.C. 404(c), 406(d) and 406(g)
for members involuntarily released from active duty with readjustment
pay, since the congressional intent was to treat such officers in the same
manner as Reserve officers involuntarily released from active duty with
readjustment pay 166

Special conveyance hire
Advantage to Government determination
Since rental cars and taxicabs are considered special conveyances

under FTR, constructive cost of local travel by such modes may not be
included as constructive cost of common carrier transportation under
FTR para. 1—4.3 for purpose of determining maximum reimbursement
when for personal reasons privately owned conveyance is used in lieu
of common carrier transportation. However, to extent such local travel
is authorized, constructive cost of common carrier transportation (bus
or streetcar) for such travel may be included or use of privately owned
conveyance may be approved as being advantageous to Govt. and
reimbursement determined on this basis 192

UNIONS
Agreements

Wage increases
Wage board employees

Wage survey at Interior installation, commenced in time to be effec-
tive Feb. 4, 1973, was not effected until May 7, 1973, because wage
board rates were set by labor-management negotiated agreement and
there was question of union representation. Wage adjustment may not
be effective retroactively since the provisions in 5 U.S.C. 5344 regarding
the effective date of wage board pay adjustments are not applicable to
labor-management agreements and no tentative agreement as to the
effective date of the wage adjustment was made prior to May 7, 1973 -- - 162

Federal service
Arbitration services

Effect on administrative determinations
Collective-bargaining agreement provides that certain Internal

Revenue Service career-ladder employees will be promoted effective the
first py period after 1 year in grade, but promotion of seven employees
covered by agreement were erroneously delayed for periods up to several
weeks. Since provision relating to effective dates of promotions becomes
nondiscretionary agency requirement, if properly includable in bargain-
ing agreement, General Accounting Office will not object to retroactive
promotions based on administrative determination that employees would
have been promoted as of revised effective dates but for failure to timely
process promotions in accordance with the agreement 42
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VEHICLES
Eental

Credit card use Page
Rental car agreement stating cost had been charged to personal credit

card does evidence that employee incurred rental cost as a personal
obligation and will be regarded as satisfying receipt requirements of
FTR para. 1—1l.3c.(5) for purpose of reimbursing employee for cost
of rental car. Credit card number need not be shown on invoice. From
nature of transaction it must appear that Govt. could not be held liable
for the expense in event of nonpayment of the obligation by employee - 224

VOUCHERS AND INVOICES
Credit cards. (See CREDIT CARDS)

WOMEN
Married

Use of maiden name on payrolls. (See NAMES, Married women, Use of
maiden names, Payrolls)

WORDS AND PHRASES
Financing Institution
Holding Company

Govt. contractor's grant of security interest in accounts receivable
to holding company alleged to be intermediary for bank's financing of
contractor is not valid assignment under 31 U.S.C. 203, even if properly
filed with Govt., since Govt. contract proceeds may be assigned only
to financing institutions and holding company does not qualify as proper
assignee 155
Leveling

Technical
Series of specification changes and requests for new best and final

offers did not cause technical "leveling" of proposals, which refers to
unfair practice of helping offeror bring unacceptable proposal up to
level of other adequate proposals through successive rounds of negotia-
tions, since only two proposals under consideration were both regarded
as acceptable throughout testing and evaluation period and proposal
which protester regards as having been brought up to level of its proposal
was regarded by agency as superior proposal 244
Mathematically unbalanced bids

As general rule, mathematically unbalanced bid—bid based on
enhanced prices for some work and nominal prices for other work—may
be accepted if agency, upon examination, believes IFB's estimate of
work requirements is reasonably accurate representation of actual
anticipated needs. But where examination discloses that estimate is not
reasonably accurate, proper course of action is to cancel IFB and re-
solicit, based upon revised estimate. B—161208, Aug. 8, 1967, modified 231


